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Freight. — The owner, in order to be entitled to the freight, 
must perform all the stipulations on his part that are conditions 
precedent. Whether a stipulation is a condition precedent or uot 
does not depend upon any precise technical words, nor upon the 
circumstance whether it is placed prior or posterior in the instru- 
ment; for the same words have been construed to be either a 
condition precedent or a condition subsequent, according to the 
nature of the transaction. It depends, therefore, upon the terms 
of the contract and the acts to be performed by the respective 
parties! There are, however, three cases where a stipulation on 
one side is deemed to be a condition precedent to an obligation to 
perform on the other. 1st. When the undertaking on one side is 
in terms a condition to the stipulation on the other. 2d. When 
the nature of the acts to be done, and the order in which they 
must necessarily precede and follow each other in the progress of 
performance, renders one necessarily a condition precedent to the 
other. 8d. When the non-performance on one side goes to the 
entire substance of the contract and to the whole consideration, 
so that it may be safely inferred as the intent and just construc- 
tion of the contract that if the act to be performed on one side 
is not done there is no consideration for the stipulations on the 
other. 


If the charterer receives the whole or any substantial part of 


1 Hotham v. East India Co.,1 T. R. 10 East, 295 ; Seeger v. Duthie, 4 C. B. n. 8. 
638 ; Ritchie v. Atkinson, 10 East, 295; 45; Lowber v. Bangs, 2 Wall. 728; s. c. 2 
Love v. Ross, 4 Call, 590; Havelock v. Cliff. 157. 
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the consideration for the promise on his part either in the use 
of the vessel or in the transportation of the cargo, a stipulation 
which might have justified him in refusing to accept the vessel or 
furnish a cargo ceases to be available as a condition to defeat a 
liability for freight, and can be used only as a mere agreement 
for the breach of which a compensation may be sought in damages.! 
This principle is applied to a stipulation to sail with the first 
wind,” or with the first favorable wind,’ or with the next wind,! 
or with the first convoy,’ or on a certain day,® or to make the 
vessel tight, stanch, and strong,’ or that the vessel is seaworthy’ 
If the charterer in such a case receives any benefit under the 
charter-party, the consideration for the promise on his part does 
not fail wholly, but in part only, and he merely has a right to 
such damages as he has sustained from a breach of the stipula- 
tion. As & general rule, the transportation and delivery of the 
goods at the port of destination according to the charter-party are 
necessary to entitle the owner to freight. These constitute a 
condition precedent, upon the principle that one who stipulates to 
do anything for a compensation is not entitled to it until the thing 
is done for the doing of which the compensation is to be paid? 
The owner, therefore, is not entitled to freight if he returns to the 
port of loading without making a delivery of the cargo at the port 
of destination on account of a blockade,!® or because it is imprac- 
ticable to find the consignee," or because the vessel is injured by 
a storm,” or because the vessel and cargo will be liable to con- 
fiscation,” or if the vessel is wrecked before she reaches the port 
of destination.* Cases sometimes arise where the cargo is lost 
even after the arrival of the vessel in the port of delivery. 
Whether the owner is then entitled to freight depends upon the 
time and circumstances of the loss. Freight is a compensation for 
both the carriage and lay-days, if any are specified, and, if not, 


1 Behn v. Burness, 3 B. & S. 751; s.c. 3 Ware, 225; Brown v. Ralston, 4 Rand. 
1B. & S. 877. 504; Lacombe v. Waln, 4 Binn. 299; 

2 Cole v. Shallerr, 3 Lev. 41. Clarke v. Gurnell, 1 Bulstr. 167 ; Mactier 

8 Bornmann v. Tooke, 1 Camp. 377. v. Wergman, 4 H. & J. 568. 

4 Constable v. Cobleric, Palm. 397. 10 Smith v. Wilson, 8 East, 443; Bur- 

5 Davidson v. Gwynne, 12 East, 381. _rell v. Cleeman, 17 Johns. 72. 

6 Hall x. Cazenove, 4 East, 477; 8. c. ™ The Harriman, 9 Wall. 161; 8.0. 5 
1 Smith, 272. Saw. 611. 

7 Havelock v. Geddes, 10 East, 555. 12 Miston v. Lord, 1 Blatch. 354. 

8 Works v. Leathers, 97 U. S. 379. 18 Osgood v. Groning, 2 Camp. 466. 

® Donohue v. Kettell, 1 Cliff. 135; 8.c. 4 Cook v. Jennings, 2 T. R. 381. 
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then for a reasonable time for unloading, and the performance of 
the contract is not complete until after the expiration of the time 
for unloading.’ If the goods, therefore, are lost before the 
expiration of that time, the owner is not entitled to freight any 
more than if they are lost in the midst of the voyage.? But if 
the loss occurs after that time, the owner is entitled to freight, for 
the voyage which he contracted is then complete, and the delivery 
of the goods is prevented only by the default of the charterer.’ 
In this respect it is immaterial whether the loss happens before or 
after the expiration of the demurrage-days. But if the delay in 
unloading is with the consent of the owner, he is not entitled to 
any freight if the goods are lost before they are unloaded, although 
they are lost after the expiration of the lay-days.* 

The manner of delivering the cargo, in the absence of any 
stipulation, depends upon the custom of the particular place, 
whether to lighters alongside the vessel, or on a wharf, or at a 
warehouse. If the freight is to be paid on the delivery of the 
cargo, then the delivery and the payment are concurrent acts, 
and there must be a concurrent readiness on both sides, — on the 
one to deliver, and on the other to pay. An actual delivery is 
not necessary to entitle the owner to freight, but it is sufficient 
to be ready to deliver the cargo. If the owner perform all the 
stipulations on his part, so far as the charterer will permit, and 
the carriage or delivery of the goods is prevented by the act 
or default of the charterer, he is as much entitled to freight as if 
the goods were carried and delivered.6 If the charterer is not 
present at the place of delivery, the owner may place the cargo 
in store.’ If the charterer selects a dock that is dangerous to 
enter, the owner may unload at a safe dock.§ If the charterer, 
upon tender after notice, refuses to receive the cargo, the owner 
is entitled to freight, although the vessel and cargo are subse- 
quently libelled for a collision. If the owner is ready to deliver 
the cargo, but the actual delivery is intercepted by an attach- 

1 Lacombe v. Waln, 4 Binn. 299. Simpson v. Hewn Timber, 7 Fed. Rep. 243; 

2 Brown v. Ralston, 4 Rand. 504; La- The Energie, L. R. 6 P. C. 306. 
combe v. Waln, 4 Binn. 299. 6 Brown v. Ralston, 4 Rand. 504. 

8 Brown v. Ralston, 9 Leigh, 532; 7 The Harriman, 9 Wall. 161; 8. c. 5 
Brown v. Ralston, 4 Rand. 504; Lacombe Saw. 611. 

v. Waln, 4 Binn. 299. 8 The Norway, Brow. & L. 377; s. ¢. 

4 Brown v. Ralston, 4 Rand. 504. 3 Moo. P. C. n. 8. 245. 


5 Paynter v. James, L. R. 2 C. P. 348; ® Stewart v. Rogerson, L. R. 6 C. P. 
Black v. Rose, 2 Moo. P. C. 8. 277; 424. 
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ment,! or a seizure? for a default of the charterer, he is entitled to 
freight the same as if there had been an actual delivery. If a 
seizure of the vessel for an alleged violation of the revenue laws 
is illegal, the owner, upon a subsequent delivery of the cargo to 
the charterer, is entitled to full freight; but if it is legal, and 
through the default of the master, then the damages for the 
detention must be deducted from the freight.* 

Although there is a stipulation to make a right and true deliy- 
ery of the cargo, yet the owner is not precluded from recovering 
freight by the fact that the cargo has been damaged, notwith- 
standing the damage occurred through the negligence of the 
master. If the freight is payable at a certain rate per ton upon 
the delivery of the cargo, the delivery is in its nature divisible, 
and the owner is entitled to freight in proportion to the delivery, 
for the delivery of the entire cargo is not a condition precedent 
to the payment of any freight.6 A stipulation for the payment 
of a round sum or lump-freight on the true and final delivery of 
the cargo does not mean that the whole cargo,originally shipped 
must be delivered, but merely fixes the time for payment to be 
the time for the delivery of such cargo as the vessel may bring 
with her to the port of delivery.6 If the vessel under such a 
stipulation completes the voyage, the delivery of the entire cargo 
is not a condition precedent. If the loss of a part of the cargo 
arose from the negligence of the master, an abatement propor- 
tionally may be made from the freight;’ but if the loss arose 
from perils that are within the exceptions of the charter-party, 
then the owner is entitled to the entire freight. The terms of 
the charter-party, however, may be such that the delivery of 
the entire cargo is a condition precedent, and in such case the 
owner is not entitled to any freight if a part of the cargo has 
been lost,® unless the loss arose from some default of the char- 


1 Bradstreet v. Baldwin, 11 Mass. 7 The Norway, Brow. & L. 877; s.¢. 
229. 2 Moo. P. C. n. s. 245. 
2 Brooks v. Minturn, 1 Cal. 481. 8 Merchants’ Shipping Co. v. Armitage, 
8% Brooks r. Minturn, 1 Cal. 481. L. R. 9 Q. B. 99; Robinson v. Knights, 
4 Davidson vr. Gwynne, 12 East, 381. L. R. 8 C. P. 465; The Norway, Brow. & 
5 Ritchie v. Atkinson, 10 East, 295; L.377;8.c. 2 Moo. P.C. n. s, 245; Leckie 
Lacombe v. Waln, 4 Binn. 299; Holyoke v. Sears, 109 Mass. 424. 
v. Depew, 2 Ben. 334; Ward v. Whitney, ® Bright v. Cowper, 1 Brownl. 21; Post 
3 Sandf. 399; The Cuba, 3 Ware, 260. v. Robertson, 1 Johns. 24; Willett v. Phil- 
6 The Norway, Brow. & L. 377; s.c. lips, 8 Ben. 459; Hart v. Shaw, 1 Cliff. 
2 Moo. P, C. N. s. 245. 358 ; s. c. 1 Sprague, 567. 
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terer.) An acceptance of a part of the goods by the charterer,? 
or by the consignee,* does not affect the rights of the parties ; for 
the charterer or the consignee is entitled to have the goods with- 
out any consideration, unless freight is due thereon. 

The parties may by express stipulation make the performance 
of an act a condition precedent to the payment of the freight, as, 
for instance, the arrival of the vessel with her cargo at the port 
of delivery,* or the delivery of the cargo on shore,’ or the return 
of the vessel from the voyage.® If an entry at a port is required 
to terminate a voyage, a mere touching at the port without entry 
does not terminate it.’ 

If the charter-party stipulates for an entire service, —as, for 
instance, for an outward voyage and a homeward voyage, as one 
entire voyage,—and the freight is to be paid only on the comple- 
tion thereof, the owner is not entitled to freight unless the entire 
service is completed. In such case he is not entitled to any 
freight if the vessel is lost on the outward voyage * or the home- 
ward voyage, nor is he entitled to the disbursements of the vessel 
at the outward port, although the charterer agrees to advance the 
money necessary for them.” If, however, the outward and home- 
ward voyage are two distinct voyages under the terms of the 
charter-party, then the freight becomes due upon the perform- 
ance of each voyage. If the vessel in such case completes the 
outward voyage, the owner is entitled to the freight for the 
outward cargo, although the vessel is lost on the homeward voy- 
age.! This principle as to distinct voyages is not confined to the 
particular case of an outward and homeward voyage. Any other 
voyage or adventure consisting of several distinct and separate 
passages or voyages is within the same reason and governed by 
the same principle.” 


1 Hart v. Shaw, 1 Cliff. 358; s. c. 1 Bucknam, 3 Me. 1; Towle v. Kettle, 59 


Sprague, 567. 

2 Ritchie v. Atkinson, 10 East, 295. 

8 Willett v. Phillips, 8 Ben. 459. 

4 Ritchie v. Atkinson, 10 East, 295. 

5 Arthur v. The Cassius, 2 Story, 81. 

6 Smith v. Wilson, 8 East, 437 ; Ham- 
ilton v. Warfield, 2 G. & J. 482. 

1 Goddard v. Bulow, 1 N. & McC. 45. 

8 Gibbons v. Mendez, 2 B. & Ald. 17. 

® Donohue v. Kettell, 1 Cliff. 135; s. c. 
3 Ware, 225 ; Coffin v. Storer, 5 Mass. 252 ; 
Barker v. Cheriot, 2 Johns. 352; Post v. 
Robertson, 1 Johns. 24; Blanchard v. 


Mass. 18; Crozier v. Smith, 1 Scott N. R. 
338; s.c. 1 Man. & G. 413; Stoddard v. 
Gates, 2 Root, 157; Pennoyer v. Hallett. 
15 Johns. 332; Hamilton v. Warfield, 2 G. 
& J. 482 ; Mitchell v. Darthez, 2 Bing. N.C. 
555; 8. c. 2 Scott, 771. 

Donohue v. Kettell, 1 Cliff. 135; s. c. 
3 Ware, 225. 

 Mackrell r. Simond, 2 Chitty, 666 ; 
Brown v. Hunt, 11 Mass. 45; Locke v. 
Swan, 13 Mass. 76. 

12 Brown v. Hunt, 11 Mass. 45. 
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An agreement to hire a vessel for a voyage, and pay therefor at 
a certain rate per month, is equivalent to an agreement to pay so 
much a month for the voyage, and the owner is not entitled to 
any freight if the vessel is lost before the voyage is performed. 
If, however, there is to be an outward voyage with cargo, and a 
homeward voyage without cargo, and the vessel is lost on the 
homeward voyage, the owner is entitled to the agreed compensa- 
tion to the time of loss, and to a further allowance at the same 
rate, and for such additional time as it would have required for 
the vessel to complete the return trip.2 But when the vessel 
is hired for a specified time, and the payment of freight is to 
be made by time only, it is due and earned at each interval 
specified, unless otherwise expressly agreed.’ If the freight 
in such case is to be paid for certain periods, such as a month, 
and the vessel is lost before the voyage is complete, the owner is 
entitled tofreight up to the period during which the loss occurs; 
and if there is a stipulation for payment at the same rate for any 
part of a period, he is entitled to freight up to the time of loss. 
Although the freight in such a case is made payable on a day 
that occurs after the loss,® or on the return of the vessel,’ yet the 
owner is entitled to the freight actually earned; for the stipulation 
as to time of payment does not create a contingency, whether the 
freight shall ever be paid at all, but is considered as a mere post- 
ponement of the payment for the convenience of the charterer. 
When the hiring is for a specified time, and the freight is payable 
for fixed periods, the charterer must pay the full freight, although 
there is an interruption or delay in the voyage, unless there is a 
stipulation for a deduction. He must, therefore, pay freight, 
although the vessel is delayed by an embargo,* or a capture or 
seizure by a hostile cruiser,® or by the necessity of repairing 
defects that have arisen in the course of the voyage,! or by 
adverse winds, or by any other of the common casualties or occur- 


1 McGilvery v. Capes, 73 Mass. 525 ; 7 Cook v. Gowan, 81 Mass. 237 ; Brown 
Gibbons v. Mendez, 2 B. & Ald. 17. v. Hunt, 11 Mass. 45; Locke v. Swan, 13 

2 Reed v. U. S., 11 Wall. 591. Mass. 76. 

® McGilvery v. Capes, 73 Mass. 525; 8 Minot v. Durant, 7 Mass. 436. 
Havelock rv. Geddes, 10 East, 555. 9 Spafford v. Dodge, 14 Mass. 66. 

4 Havelock v. Geddes, 10 East, 555; W Ripley v. Scaife, 5 B. & C. 167; 8. c. 2 
MeGilvery v. Capes, 73 Mass. 525; Brewer C. & P.132; 8. c. 7 D. & R.818 ; Havelock 
v. Churchill, 45 Me. 64. v. Geddes, 10 East, 555; Bowley v. U. S., 

5 McGilvery v. Capes, 73 Mass. 525. 8 Ct. Cl. 187; White y. U.S., 11 Ct. Cl. 

® Havelock v. Geddes, 10 East, 555. 578. 
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rences, or remains in port from inability to find suitable employ- 
ment, or from fear of capture by an enemy, or from any other 
similar cause.! But if a capture or seizure by a hostile cruiser 
is followed by a condemnation, that dissolves the contract, and 
releases the charterer from liability for freight after that time.? 
If the vessel is condemned in a foreign court for a forfeiture 
that was incurred through the misconduct of the master, the 
charterer is released from all obligation to pay freight.’ 

A stipulation is sometimes inserted in the charter-party that a 
part of the freight shall be payable in advance upon the vessel’s 
sailing in a seaworthy condition. The time of sailing is the 
period of time when she breaks ground, being at that time fully 
fit for sea, having on board the cargo which she intends to carry, 
a competent crew, and a clearance from the custom-house. If 
she passes out of the port in an unseaworthy condition, with the 
intent that she shall there be put in a seaworthy condition, then 
the owner is not entitled to advance freight, which is only paya- 
ble under such a stipulation.* 

As a general principle, freight, in the absence of special agree- 
ment, becomes payable only on so much cargo as has been 
shipped, carried, and delivered. If less has been shipped than 
has been delivered, as in the case of cargoes which heat under 
water-damage, freight is payable only on the quantity shipped. 
If less has been shipped and carried than has been delivered, — 
as, for instance, in the case of goods which are compressed during 
the voyage, and expand on being unloaded, — freight is payable 
on the compressed and not on the expanded measurements.® If 
less has been delivered than shipped, as in the case of goods 
lost on the voyage, then freight is payable only on the quantity 
delivered.’ 

If the charter-party only includes the hold, the owner is enti- 
tled to extra freight for goods carried on deck,’ or in the cabin.® 
If the charterer, having taken the vessel on a time-contract, pre- 


1 Spafford v. Dodge, 14 Mass. 66. ® Buckle v. Knoop, L. R. 2 Exch. 333. 
2 Spafford v. Dodge, 14 Mass. 66. 7 Ward v. Whitney, 3 Sandf. 399; 
8 Hadfield v. Jameson, 2 Munf. 53. Spaight v. Farnsworth, L. R. 5 Q. B. Div. 
* Thompson v. Gillespy, 5 El. & Bl. 115; The Cuba, 3 Ware, 260. 

209; Roclandts v. Harrison, 9 Exch. 444; § Neill v. Ridley, 9 Exch. 677. 

Hudson v. Bilton, 6 El. & BI. 565. % Leckie v. Sears, 109 Mass. 424; Alm- 
5 Gibson v. Sturge, 10 Exch. 622; gren v. Dutilh, 5 N. Y. 28; Mitcheson v. 

Tully v. Terry, L. R. 8 C. P. 679. Nicol, 7 Exch. 929. 
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vents the arrival of the vessel before the expiration of the time, 
the extra freight is to be computed at the rate named in the 
charter-party, and not at the current rate.! If the parties by 
consent change the place of delivery, the owner is entitled to 
extra freight.2. Where two ports of destination and two ports 
of return are named, and an extra freight allowed if the vessel 
goes to the second-named port, the reference is to the port of 
destination.® 

If the owner at the request of the charterer deviates in the 
course of the voyage in order to touch an intermediate port, such 
deviation does not preclude him from recovering freight.4 If a 
certificate from an agent of the charterer in a foreign port is 
necessary in order to entitle the owner to an allowance for short 
tonnage, a request therefor is equivalent to a compliance with 
the requirement, inasmuch as the inability to obtain it arises 
from the neglect or default of the agent of the charterer.® Al- 
though the charter-party provides for a delivery according to 
a bill of lading, and the bill of lading contains the usual clause 
that the consignee pay freight, yet the charterer is liable for 
the freight, notwithstanding the master delivers the goods to 
the consignee without demanding freight.6 When the freight 
is payable in an approved acceptance at a certain number of 
days, the right of action accrues upon the refusal to give the 
acceptance.’ 

If the vessel becomes disabled during the course of the voyage, 
it is not merely the duty, but also the right, of the owner to repair 
the vessel within a reasonable time, and proceed on the voyage, 
or to forward the goods by another vessel. If he refuses to do so, 
he is not entitled to any freight. If he forwards the goods by 
another vessel, he cannot bind the charterer to pay freight in ex- 
cess of that stipulated for in the charter-party.’ If the charterer, 
on the other hand, refuses to allow the goods to be reshipped or 
transshipped, without a reasonable excuse, he is liable for the full 


1 Gage v. Maryland Coal Co., 124 Mass. 6 Shepard v. De Bernarles, 13 East, 
442. 565; Tapley v. Martens, 8 T. R. 431. 

2 Swain v. U. S., Dev. 35. 7 Ward v. Whitney, 8 N. Y. 442. 

8 Stewart v. Reed, 46 Me. 321. 8 The Soblomsten, L. R. 1 A. & E. 293; 

4 Solomon v. Higgins, 6 Wend. 425. Sturgis v. Gairdner, 2 Brev. 233 ; Hunter 

5 Hotham v. East India Company, 1 v. Prinsep, 10 East, 878 ; Osgood v. Gron- 
T. R. 638, ing, 2 Camp. 466. 

9 Gibbs v. Grey, 2 H. & N, 22. 
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freight.1_ The owner and the charterer, however, may both be 
willing to terminate the voyage before the goods reach the port 
of delivery. If they do so, this is a waiver of their absolute 
rights under the charter-party. If the owner gives up the goods, 
and the charterer voluntarily accepts them, the arrangement is a 
substitute for the original contract. If in such case no agree- 
ment is made concerning freight, the law, from an acceptance of 
the goods, implies a promise on the part of the charterer to pay 
freight pro rata itineris on the ground of a supposed benefit re- 
ceived by him from a partial transportation of the goods. The 
principle on which freight pro rata itineris is allowed is that the 
owner is willing to carry on the goods, but the charterer desires 
to have them at some place short of the port of delivery. If the 
owner, therefore, refuses to carry the goods further,’ or to for- 
ward? them to the port of delivery, he is not entitled to freight 
pro rata itineris, although the charterer accepts the goods. The 
owner is not entitled to freight pro rata itineris where the goods 
are sold at an intermediate port without prejudice to the rights 
of either party, or where the master sells the goods at an inter- 
mediate port in order to raise money to make necessary repairs on 
the vessel,® or where the charterer, having authority from the 
master to act for the best interests of all concerned, sells the 
goods at an intermediate port when the damage sustained by 
them is so great that the voyage cannot reasonably be continued 
In order to raise an implied obligation to pay freight pro rata 
itineris, the charterer must voluntarily accept the goods under 
such circumstances as to fairly justify the inference that he 
thereby dispenses with the further carriage thereof. He is not, 
therefore, liable to such a claim if he accepts them under com- 
pulsion,’ or obtains them under a writ of injunction to prevent a 
tortious sale by the master,’ or if they are delivered to another, 
although he subsequently gets them.® But he is bound to pay 
freight pro rata itineris if he voluntarily accepts them at an in- 
termediate port.” If he does not obtain a release of the goods 


1 Sturgis v. Gairdner, 2 Brev. 233. 6 Blasco v. Fletcher, 14 C. B. w. 5. 
2 Metcalfe v. Britannia Iron Works Co., 147. 
L. R. 1 Q. B. Div. 615. 7 The Newport, Swabey, 335. 
3 Hunter v. Prinsep, 10 East, 378. 8 Osgood v. Groning, 2 Camp. 466. 
4 Liddard v. Lopes, 10 East, 526. ® Johnson v. Greaves, 2 Taunt. 344. 
5 Hopper v. Burness, L.R.1C.P.Div. Mitchell v. Darthez, 2 Bing. N. C. 
137, 555; s.c. 2 Scott, 771; Coffin v. Storer, 
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upon being notified that they have been libelled for salvage, but 
allows them to be sold under the proceedings, he is liable the 
same as if he had accepted them.! An acceptance by the con- 
signee is the same as an acceptance by the charterer.2 The 
liability to freight pro rata itineris rests upon the benefit which 
the charterer is presumed to have received from the partial 
transportation of the goods ; but if the goods are brought back to 
the port of loading, no such presumption can arise, for he does 
not in such case receive any benefit from their transportation, 
He is not, therefore, liable to pay any freight, although he ae. 
cepts the goods.* When the goods are accepted at an interme- 
diate port, the proportion of freight which the charterer is to 
pay is not a proportion in the time of sailing, but a proportion’ 
in the respective rates of freight, so that he may eventually 
pay according to the benefit he has actually received. In this 
estimate the freight for the entire voyage is taken according 
to the charter-party, and from this is deducted the expense of 
transporting the goods for the remainder of the voyage, so that 
the owner receives the same freight that he would have received 
if he had himself furnished another vessel at his own expense 
to transport the goods to the port of delivery. It has, how- 
ever, been held that the owner, when the vessel is lost on the 
homeward voyage, is not entitled to freight for the outward voy- 
age, but only to freight pro rata itineris on the goods that are 
accepted.® 

If a war breaks out between the government of the owner and 
the government of the country in which the port of delivery is, 
or between the government of the owner and the government of 
the charterer,’ or if the port of delivery is blockaded,’ the char- 
ter-party is said to be dissolved, because it is rendered illegal 
by an event subsequent to its execution. But it is dissolved 


5 Mass. 252; Robinson v. Marine Ins. Co., Johns. 336; Miston v. Lord, 1 Blatch. 
2 Johns. 323; Bork v. Norton, 2 McLean, 354. 
422; Hotham v. East India Company, 1 4 Coffin v. Storer, 5 Mass. 252; Robin- 
Doug. 272; Sturgis ». Gairdner, 2 Brev. son v. Marine Ins. Co., 2 Johns. 323. 
233; Edwin v. East India Company, 2 5 Mitchell v. Darthez, 2 Bing. N. C. 
Vern. 210. 555; s. c. 2 Scott, 771. 

1 The Soblomsten, L. R. 1 A. & E. 293; 6 The Teutonia, L. R.3 A. & E. 394; 
Post v. Robertson, 1 Johns. 24. s.c.4 P.C.171; 8.c 8 Moo. P.C.N.8. 

2 Christy v. Row, 1 Taunt. 300. 411; The Two Friends, Edw. 246. 

8 The Harriman, 9 Wall 161; The 7 Brown v Delano, 12 Mass. 370. 
Hiram, 3 C. Rob. 149; Scott v. Libby, 2 8 Scott v. Libby, 2 Johns. 336. 
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only as to all future consequences; it is not dissolved in the 
sense of rendering null all that has been previously done under 
it. If the charterer, therefore, demands his goods at an interme- 
diate port, he is entitled to them only on paying freight pro rata 
itineris. 

Freight pro rata itineris cannot be recovered in an action on 
the charter-party alone, for the right to it rests not upon the 
original contract,! but upon an implied contract arising from an 
acceptance of the goods. 

A part of the freight is sometimes paid in advance by the 
charterer to the owner. The general rule of law in such case 
is, that the freight is not earned unless the voyage for which it 
is stipulated to be paid is fully performed. Hence, if the con- 
tract is not fulfilled, the owner is liable to a claim for reim- 
bursement in favor of the charterer, unless the non-fulfilment is 
due to some fault of the latter. This rule may, however, be 
varied or annulled by an express agreement in the charter-party, 
by which it is provided that money paid in advance on account 
of the freight shall be deemed to be absolutely due to the owner 
at the time of its prepayment, and not in any degree dependent 
on the contingency of the performance of the contemplated voy- 
age, and the entire fulfilment of the contract. But as sucha 
stipulation is intended to control the usual rule of law applicable 
to such contracts, and to substitute in its place the positive agree- 
ment of the parties, it is necessary to express it in terms so clear 
and unambiguous as to leave no doubt that such is the inten- 
tion in framing the contract of affreightment.* 

Lien for Freight. — A clause is usually inserted in the charter- 
party by which the charterer binds the cargo to the performance 
of the stipulations therein contained. This makes the cargo re- 
sponsible for freight, and creates a lien thereon by contract.6 The 
owner, however, even without such a clause, has a lien on the 


1 Post v. Robertson, 1 Johns. 24 ; Cook 
v. Jennings, 2 T. R. 381. 

2 Benner v. Equitable Life Ins. Co., 88 
Mass. 222; Hadfield v. Jamison, 2 Munf. 
53. 

3 De Silvale v. Kendall, 4 M. & S. 37; 
Anon., 2 Show. 283; Saunders v. Drew, 3 
B. & A. 445; Hicks v. Shield, 7 El. & BI. 
633 ; Jackson v. Isaacs, 3 H. & N. 405; 
The Newport, Swabey, 335. 


* Benner v. Equitable Life Ins. Co., 88 
Mass. 222; Mansfield v. Maitland, 4 B. & 
Ald. 582. 

® The Volunteer, 1 Sum. 551; The 
Kimball, 3 Wall. 37; s. c. 2 Cliff. 4; 
The Bird of Paradise, 5 Wall. 545; Small 
v. Moates, 9 Bing. 374; Howard v. Mac- 
ondray, 73 Mass. 546; vide Birley v. Glad- 
stone, 3 M. & S. 205; Gladstone v. Birley, 
2 Mer. 401. 
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cargo for freight, unless there is some stipulation inconsistent with 
it.! This lien rests upon the right which a carrier has, both by the 
common law and by the maritime law, to retain possession of the 
goods until he has received the stipulated price for carrying them, 
When there is no express stipulation as to the time and manner 
of payment, the delivery and payment are concurrent acts, which 
neither the owner nor the charterer is bound to perform on his 
side, unless the other is ready to perform the correlative act? 
The owner may, therefore, in such case, retain the goods until 
the freight is paid.? If, for instance, the cargo is to be taken 
from alongside of the vessel, the owner may require the charterer 
to pay daily the freight for the amount of cargo delivered each 
day over the sides of the vessel; as it is delivered, and need not 
wait until the whole cargo is delivered before he has his freight 
But, in general, the owner is not at liberty to insist that the goods 
shall not be landed before the freight is paid. On the contrary, 
the charterer has a right by the maritime law to insist upon ex- 
amining the goods after they are unlivered, in order to ascertain 
whether they are damaged or not, before he makes himself liable 
at all events for the freight. The necessities and usages of com- 
merce also require that the cargo shall be discharged as speedily 
as possible after the arrival of the vessel at the port of delivery. 
The owner may, therefore, put the goods on a wharf or in a ware- 
house, and still retain his lien for freight.° But as the lien is 
nothing more than the right to withhold the goods, and is insepa- 
rably associated with and dependent upon the possession of them 
by the carrier, it is lost by an unconditional delivery thereof to 
the charterer.6 The parties may, however, by agreement extend 
the lien. If they agree that the deposit of the goods in the ware- 
house of the charterer shall not be regarded as a waiver of the 
lien, then the owner retains it notwithstanding such delivery 


1 The Bird of Paradise, 5 Wall. 545; Moore, 278; Yates v. Railston, 8 Taunt. 
Drinkwater v. The Spartan, 1 Ware, 149; 293; s. c. 2 Moore, 294. 

Tate v. Meek, 8 Taunt. 280; s. c. 2 Moore, 8 Black v. Rose, 2 Moo. P. C. n. 8. 277. 
278; Campion vr. Saville, 2 B. & Ald. 503 ; 4 Black cv. Rose, 2 Moo. P. C. n. 8. 277. 
Faith v, East India Company, 4 B. & Ald. 5 Certain Logs of Mahogany, 2 Sum. 
630; Yates r. Railston, 8 Taunt. 293; 8.c. 589; Wilson v. Kymer, 1 M. & S. 157. 

2 Moore, 294; The Hermitage, 4 Blatch. 6 Bags of Linseed, 1 Black, 108; s. ¢. 
474; Paul v. Birch, 2 Atk. 621; The 1 Cliff. 68; Cargo of Brimstone, 8 Ben. 
Casco, 2 Ware, 188. 45. 

2 Tate v. Meck, 8 Taunt. 280; s. c. 2 


to the charterer. Such an agreement need not necessarily be ex- 
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press, but may be inferred from the established usages of the 
port. The lien for freight may, however, be waived by stipula- 
tions that are inconsistent with it; but as it is favored in law, 
it will not be deemed to be waived unless the language of the 
alleged waiver is clear and satisfactory. But it may be waived 
without an express agreement, or words to that effect, if there 
are stipulations inconsistent with its exercise, or if it can be fairly 
inferred from the language of the instrument that the owner 
means to trust to the personal responsibility of the charterer? If 
the delivery of the goods is to precede the payment of the freight, 
the lien is thereby waived, for such a stipulation is repugnant to 
and inconsistent with it.* But it is not waived by a mere stipu- 
lation that the freight shall be paid within a certain time after 
the arrival of the vessel,® or the unlivery of the cargo,® where the 
time is only a reasonable one for examining the condition of the 
cargo. The time, however, may be so long as to justify the in- 
ference of a waiver. If the freight is to be paid at a time and 
place, having no reference to the place for the delivery of the 
cargo, or at variance with such time and place, the owner is 
deemed to look to the personal responsibility of the charterer 
alone, and thus to waive his lien.’ When the freight is to be 
paid by bills to bear date from the day of the delivery of the cargo, 
the owner may land the cargo and tender a bill for the whole 
amount dated that day. Although the owner takes the note® 
or acceptance ” of the charterer for the freight, yet, if it is to 
mature or does mature before the time for the delivery of the 
goods, he may retain them for the freight. But if it is to mature 
after the delivery of the cargo," or is negotiated to another,” this 
is a waiver of the lien. If the lien has been waived, the insol- 


! Bags of Linseed, 1 Black, 108; The 589; The Kimball, 3 Wall. 37; s. c. 2 
Bird of Paradise, 5 Wall. 545. Cliff. 4. 

2 Certain Logs of Mahogany, 2 Sum. 7 Raymond rv. Tyson, 17 How. 53; 
589; Ruggles v. Bucknor, 1 Paine, 358. Brown v. Howard, 1 Cal. 423; Howard v. 

3 Raymond v. Tyson, 17 How. 53. Macondray, 73 Mass. 546. 


* The Bird of Paradise, 5 Wall. 545; 
Lucas v. Nockells, 4 Bing. 729 ; Eames v. 
Cavaroc, Newb. 528; Foster v. Colby, 3 
H. & N. 704; Alsager v. St. Katherine’s 
Dock Company, 14 M. & W. 794; Chand- 
ler v. Belden, 18 Johns. 157; Pinney v. 
Wells, 10 Conn. 104; Pickman v. Woods, 
23 Mass. 248. 

5 The Volunteer, 1 Sum. 551. 

6 Certain Logs of Mahogany, 2 Sum. 


8 Tate v. Meek, 8 Taunt. 282; s. c. 2 
Moore, 278. 

® The Kimball, 3 Wall. 37; s. c. 2 
Cliff. 4. 

The Bird of Paradise, 5 Wall. 545. 

N Tamvaco v. Simpson, L. R. 1 C. P. 
363; s.c. 19 C. B. x. s. 453. 

12 Horncastle v. Farran, 3 B. & Ald. 
497. 
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vency of the charterer occurring while the goods are in transit, 
or before delivery, will not absolve the carrier from his contract, 
or.authorize him to retain the goods until the freight is paid.) 
A master has no power to waive the lien for freight on the goods 
of the charterer.” 

If the owner charters the vessel to the government, he has no 
lien for freight on public property that is put on board under the 
charter-party.? If the charterer retakes the goods after they 
have been put on board and before the vessel sails, the owner 
has no lien thereon; for the compensation to which the cartier 
is entitled for breach of the charter-party is not freight, and 
the maritime lien for freight does not extend to such compen- 
sation.‘ 

Where the freight is a gross sum for an outward and a home- 
ward voyage, the owner has a lien on the homeward cargo for 
the entire freight ;° although it is provided that one half of the 
freight shall be deemed to be earned on the termination of the 
outward voyage. If an abatement is made from the amount 
specified in the charter-party in pursuance of a stipulation 
therein, the owner has a lien for the balance.’ If the owner 
delivers the goods of a shipper to him upon receiving the freight 
stipulated for in the bill of lading, he has a lien on the goods of 
the charterer for the balance due under the charter-party.8 The 
owner has a lien for freight, although the charterer bought the 
goods for the voyage, and gave the vendor a lien thereon.? He 
has a lien although the goods are consigned by the charterer to 
another; but if the master signs a bill of lading for a rate of 
freight less than that stipulated for in the charter-party," or 


1 The Bird of Paradise, 5 Wall. 545 ; 5 Certain Logs of Mahogany, 2 Sum. 
Alsager v. St. Katherine’s Dock Co.,14 589; Ruggles v. Bucknor, 1 Paine, 358. 
M. & W.794; Tamvaco v. Simpson, L. R. 6 The Eliza’s Cargo, 1 Low. 83. 

1 C. P. 363; s.c. 19 C. B. n.s. 453; Pin- 7 The Norway, Brow. & L. 377; 8. ¢.3 


ney v. Wells, 10 Conn. 104. 

2 Gracie v. Palmer, 8 Wheat. 605; s. c. 
4 Wash. 110; Pearson v. Groschen, 17 
C. B. x. s. 352; Faith v. East India Com- 
pany, 4 B. & Ald, 630. 

3 The Undaunted, 2 Sprague, 194. 

4 Burgess v. Gun, 3 H. & J. 229; Bailey 
v. Damon, 69 Mass. 92 ; Ex parte Nyholm, 
43 L. J. x. 8. Bank. 21; contra, Hayes v. 
Campbell, 55 Cal. 421. 


Moo. P. C. n. 8. 245. 

8 Tate v. Meek, 8 Taunt. 280; s.c. 2 
Moore, 278; Gledstanes v. Allen, 12 C. B. 
202. 
® Gracie v. Palmer, 8 Wheat. 605 ; s.¢. 
4 Wash. 110; Faith v. East India Com- 
pany, 4 B. & Ald. 630, 

10 Campion v. Colvin, 3 Bing. N. C. 
17. 

11 Foster v. Colby, 3 H. & N. 704; Gil- 
kison r. Middleton, 2 C. B. n. 8. 134. 
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indorses! the amount of an acceptance as a payment on the bill 
of lading, this is a waiver of the lien to that extent as against an 
indorsee of the bill of lading who takes it in good faith and for 
a valuable consideration. 

If the charterer agrees to furnish a full cargo and fails to do 
so, the claim for damages arising from this breach of the contract 
is called dead freight, because the freight does not exist or is 
dead which would have existed if a full cargo had been loaded. 
It is not freight, but an unliquidated compensation for the loss of 
freight.2 In the absence of any stipulation, the owner has no 
lien on the cargo actually shipped for dead freight. But an 
express stipulation will give a lien, although the damages are 
unliquidated, for the right to a lien may arise by contract as well 
as by law. Such a lien, however, is not created by a general 
clause binding the cargo to a due performance of the stipulations 
contained in the charter-party.® 

The owner has a lien for demurrage in the port of delivery,® 
and by contract may have a lien for demurrage in the port of 
loading as well as in the port of delivery.’ 

If the charter-party operates as a demise of the vessel, the owner 
has no lien on the cargo for the freight, because he is not in pos- 
session of the cargo, and therefore cannot retain it for freight.§ 
But a lien may be reserved by an express stipulation, for an 
express contract is the strongest and surest ground upon which 
the right of lien can in any case be placed. In such case, how- 
ever, the lien is limited to the goods of the charterer, and does 
not extend to the goods of a shipper. Although the charterer 
deviates from the voyage by touching at an intermediate port in 
the course or track of the voyage, yet this is not such a desertion 


1 Tamvaco v. Simpson, L. R.1 C. P. 7 Gray v. Carr, L. R. 6 Q. B. 522; 
363; s.c.19 C. B. Nn. 8. 473. Bannister v. Breslauer, L. R. 2 C. P. 497. 

2 McLean v. Fleming, L. R. 2 H. L. Se. § Drinkwater rv. The Spartan, 1 Ware; 
128 ; Phillips v. Rodie, 15 East, 547; Birley 149; Kleine v. Catara, 2 Gall. 61; Hutton 
v. Gladstone, 3 M. & S. 205; vide Pearson v. Bragg, 7 Taunt. 14; s. c.2 Marsh. 339; 
v. Groschen, 17 C. B. x. 8. 352; Gray v. Belcher v. Capper, 4 M. & Gr. 502; 8. ¢. 
Carr, L. R. 6 Q. B. 522. 5 Scott N. R. 257; Pickman v. Woods, 23 

8 Phillips v. Rodie, 15 East, 547; Birley Mass. 248 ; Lander v. Clark, 1 Hall, 355. 
v. Gladstone, 3 M. & S. 205. ® Small v. Moates, 9 Bing. 574. 

4 McLean r. Fleming, L. R. 2 H. L. Se. 10 Paul v. Birch, 2 Atk. 621; Perkins rv. 
128; Gray v. Carr, L. R. 6 Q. B. 522. Hill, 2 W. & M. 158; Lander v. Clark, 1 

5 Birley v. Gladstone, 3 M. & S. 205; Hall, 355; Tharsis S. & C. M. Co. v. Culli- 
Phillips v. Rodie, 15 East, 547. ford, 22 W. R. 46. 

§ Wegener v. Smith, 15 C. B. 285. 
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of the voyage as will dissolve the contract, and entitle the owner 
to collect the freight due from shippers.! 
Evidence. — When the charter-party is in writing, parol eyi- 
dence is not admissible to contradict, alter, or vary its terms. If 
it does not specify the precise amount of cargo to be carried, 
parol evidence is not admissible to prove an agreement to carry a 
certain amount? Although a term is ambiguous, yet evidence of 
the conversations of the parties at the time of the execution of 
the contract is not admissible to prove the meaning.? But evi- 
dence of the circumstance under which a contract was made is 
always admissible to aid in the interpretation thereof If the 
charter-party excepts so much of the vessel as may be necessary 
for the officers and crew, evidence of the declarations of the 
owner as to the parts that were necessary is admissible ; for it does 
not vary the contract, but applies it to the subject-matter.5 When 
the contract was concluded by means of a telegram, the cireum- 
stances under and the purpose for which it was sent may be 
proved in order to show whether it was sent as the final expres- 
sion of the contract, or for the purpose of fixing one of the 
details of a proposed agreement upon which the minds of the 
parties had not before concurred.® Evidence of usage is admissi- 
ble to prove the meaning of a particular phrase or term ; as, for 
instance, of “ month,”? or “in regular turn of loading,’’® or “ turn 
to deliver,” ® or “ cotton in bales,” ! or “ compressed bales,” " or 
“rainy days.” 2 Evidence of usage is also admissible to annex 
incidents to a contract concerning which it is silent; for parties, in 
making a contract, are always presumed to contemplate the ordi- 
nary course of trade. When freight is to be paid according to 
measurement, evidence of usage is admissible to show the place 
where the measurement is to be made.!? When there is a stipu- 
lation for a full and complete cargo, evidence of a usage to pack 
the goods in a certain way is admissible." Evidence of usage as 
1 Landers v. Clark, 1 Hall, 355; Pick- 7 Jolly v. Young, 1 Esp. 186. 
man v. Woods, 23 Mass. 248. 8 Leideman v. Schultz, 14 C. B. 38. 
2 The Eli Whitney, 1 Blatch. 360. ® Robertson v. Jackson, 2 C. B. 412. 


8 Taylor v. Briggs, 2 C. & P. 525. W” Taylor v. Briggs, 2 C. & P. 525. 
* Cunningham v. Dunn, L. R. 3 C. P. 11 Benson v. Schneider, 1 Moore, 21. 


Div. 443. 12 Balfour v. Wilkins, 5 Saw. 429. 
5 Almgren v. Dutilh, 5 N. Y. 28. 13 Bottomley v. Forbes, 5 Bing. N. C. 
6 Beach v. Rar. & Del. B. R. R. Co., 37 121. 

N. Y. 457. 


14 Cuthbert v. Cumming, 10 Exch. 809; 
8. c. 11 Exch. 408, 
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to the time when lay-days commence is competent, when the con- 
tract contains no stipulation as to that particular! If an agent 
signs a contract without disclosing the name of his principal, 
evidence of a custom that he shall be personally liable, unless he 
discloses the name within a reasonable time, is competent.2 But 
no evidence of usage is admissible to vary the contract or im- 
pose a different obligation upon the parties.’ 

ORLANDO F. Bump. 

Battimore, Maryland. 


1 Barker v. Borgone, 48 Md. 474; 567; Ladd v. Wilson, 1 Cranch C. C. 293; 
Steamship Company v. Dempsey, L. R.1 Hall v. Hurlbut, Tan. 589; Davis v. Wal- 
C. P. Div. 654. lace, 3 Cliff. 123 ; Hayton v. Irwin, L. R. 

2 Hutchinson v. Tatham, L.R.8C. P. 5 C. P. Div. 130; Ruger v. Reck, 5 Fed. 
482. Rep. 131; Hurst v. Usborne, 18 C. B. 

8 Phillipps v. Briard, 1 H. & N. 21; 144. 

Hart v. Shaw, 1 Cliff. 358; s. c. 1 Sprague, 
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IMPEACHABLE OFFENCES UNDER THE CONSTITUTION 
OF THE UNITED STATES. 


IN the following pages we propose to examine, with some detail, 
into the process of impeachment and the responsibility before the 
law of judges and other civil officers of the United States for their 
misdeeds. 

The importance of defining the powers conferred by the Federal 
Constitution in respect to this proceeding, which is the constitu- 
tional safeguard, in many cases the only safeguard, against malad- 
ministration and corruption in office, and of determining for what 
offences the House of Representatives may impeach and the 
Senate may convict, can hardly be overestimated. 

Under the constitutions of the several States the questions 
here discussed are not of the same importance, for in these con- 
stitutions there are usually some clauses which provide other 
means of removing judges and others who misbehave themselves 
while in office ; but these questions are, nevertheless, liable to be 
discussed at any time in State legislatures, as they were recently 
in the attempted impeachment of Judge Westbrook in New York; 
and we shall present in the course of the argument the important 
cases which have arisen under the constitutions of the several 
States. We shall, however, confine ourselves in the main to 
a discussion of the clauses of the Constitution of the United 
States, believing that the provisions of the other constitutions 
have substantially the same meaning, and that the questions dis- 
cussed are of most importance where there are no other pro- 
visions for the removal of corrupt and misbehaving officials. 


1 The provisions of the Constitution are States is tried, the Chief Justice shall 


as follows : “ The House of Representatives 
shall choose their speaker and other officers, 
and shall have the sole power of impeach- 
ment.” U. S. Const. art. 1, § 2. “The 
Senate shall have the sole power to try 
all impeachments. When sitting for that 
purpose they shall be on oath or affirma- 
tion. When the President of the United 


preside ; and no person shall be convicted 
without the concurrence of two-thirds of 
the members present.” “Judgment in 
cases of impeachment shall not extend fur- 
ther than to removal from office and dis- 
qualification to hold and enjoy any office 
of honor, trust, or profit under the United 
States ; but the party convicted shall, never- 
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The nature of this proceeding has been the subject of many 
disputes, and on the final determination of these disputes depends 
its efficacy. If it be merely, as has been contended,! a proceed- 
ing for removing any officer who fills his office in a way detri- 
mental to the public interest, every department of the government 
is at the mercy of the legislature, for what is ‘ detrimental to the 
public interest” is a matter of the largest discretion. If, on the 
other hand, officers may only be impeached for what are indictable 
offences in United States courts,? it must prove ineffectual to 
remedy grievous wrongs, in regard to which there are no pro- 
visions in the United States statutes. If, however, as seems to be 
the result of the decisions, it is a process founded on well-settled 
principles of law, which must be applied to the facts of each case 
as they arise, it is a most important criminal remedy, the precise 
nature and limits of which should be clearly ascertained and 
defined. 

In our view the decisions, English and American, show that it 
is a criminal proceeding, which can properly only be had when a 
crime has been committed. The crime need not be one which 
has already been the subject of judicial or legislative cognizance, 
but it is requisite that a crime appear; and in determining 
whether there is a crime in any particular case, we are to be 


guided by legal notions of what constitutes a crime. The pro- 


theless, be liable and subject to indictment, 
trial, judgment, and punishment accord- 
ing to law.” Ib. art. 1, §3. “In case of 
the removal of the President from office, 
or of his death, resignation, or inability 
to discharge the powers and duties of the 
said office, the same shall devolve on the 
Vice-President ; and the Congress may, 
by law, provide for the case of removal, 
death, resignation, or inability both of the 
President and Vice-President, declaring 
what officer shall then act as President, and 
such officer shall act accordingly, until 
the disability be removed or a President 
shall be elected.” Ib. art. 2,§1. “The 
President . . . shall have power to grant 
reprieves and pardons for all offences 
against the United States except in 
cases of impeachment.” Ib. art. 2, § 2. 
“The President, Vice-President, and all 
civil officers of the United States, shall be 
removed from office on impeachment for and 
conviction of treason, bribery, or other high 


crimes and misdemeanors.” Ib, art. 2, § 4. 
“ The trial of all crimes, except in cases of 
impeachment, shall be by jury.” Tb. art. 3, 
§ 2. 

1 By Judge Lawrence in 6 Law Reg. 
N. 8. 640, and by the managers of the im- 
peachment of Andrew Johnson. See Report 
of the Proceedings in that impeachment, 
vol. i. p. 123. 

2 This is the view taken by Professor 
Dwight in 6 Law Reg. nN. s. 257, in op- 
position to Judge Lawrence. Professor 
Dwight’s statement that there are no 
crimes against the United States which 
are not statutory, is not supported by 
Mr. Wharton, who merely asserts that 
the decisions hold that the inferior courts 
of the United States — the Circuit and Dis- 
trict Courts — have no jurisdiction of com- 
mon-law crimes ; but where jurisdiction has 
been given, Mr. Wharton claims that it has 
always been held that it should be exer- 
cised according to common-law rules. 
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ceedings in the Senate constitute a criminal trial, and have many 
of the characteristics of other criminal trials. 

If we examine the clauses of the Constitution, we perceive at 
once that the phraseology is applied to a method of procedure 
already existing. “Impeachment” is not defined, but is used 
precisely as “ felony,” “larceny,” burglary,” “ grand jury,” 
* real actions,” or any other legal term used so long as to have 
acquired an accepted meaning, might be. ‘The Constitution takes 
impeachment as an established procedure, and lodges the jurisdic- 
tion in a particular court, declaring how and by whom the process 
shall be put in motion, and how far it shall be carried.“ They 
have given it to us as a thing, not of their creation, but of their 
modification.” } 

To ascertain, then, what this established procedure was, and 
what were, at the time of the constitutional convention, impeach- 
able offences, we must look to England, where the legal notions 
contained in the clauses quoted had their origin. Fortunately 
we have two capital authorities, Woodeson’s Lectures, and a 
report of the trial of Warren Hastings. 

Richard Woodeson, D.C.L., delivered a course of Vinerian lec- 
tures on the laws of England at Oxford, during a series of years, 
commencing in 1777. Impeachments are discussed in Lecture 
40, and to this we may confidently look for a contemporaneous 
exposition of the process as then understood. We find that he 
treats of it as a method of criminal prosecution, and as a trial 
before the House of Lords, which is the established court for this 
purpose. It is, he says, a trial to punish crimes, and, on convic- 
tion, judgment is rendered.? He further notices the fact that 


1 Bayard, arquendo, in Blount’s Trial. 
Wharton St. Tr. 264. 

22 Woodeson Lect. pp. 596, 601. 
“Tt is certain that magistrates and 
officers intrusted with the administration 
of public affairs may abuse their delegated 
powers to the extensive detriment of the 
community, and at the same time in a 
manner not properly cognizable before 
ordinary tribunals. . . . Such kind of mis- 
deeds, however, as peculiarly injure the 
Commonwealth by the abuse of high of- 
fices of trust are the most proper, and 
have been the most usual grounds for 
this kind of prosecution. Thus, if a Lord 
Chancellor be guilty of bribery or of acting 


grossly contrary to the duty of his office, if 
the judges mislead their sovereign by un- 
constitutional opinions, if any other magis- 
trate attempt to subvert the fundamental 
laws or introduce arbitrary power, these 
have been deemed cases adapted to par- 
liamentary inquiry and decision. So 
where a lord chancellor has been thought 
to put the seal to an ignominious treaty ; 
a lord admiral to neglect the safeguard 
of the sea; an ambassador to betray his 
trust; a privy councillor to propound or 
support pernicious and dishonorable meas- 
ures; or a confidential adviser of his sov- 
ereign to obtain exorbitant grants or in- 
compatible employments, these imputations 
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articles of impeachment need not pursue the strict forms of an 
indictment,! and that the impeachment may even be in general 
terms.2, He continues: “ As to the trial itself, it must, of course, 
vary in external ceremony, but it differs not in essentials from 
criminal prosecutions before inferior courts. The same rules of 
evidence, the same legal notions of crimes and punishments, 
prevail.’’ ® 

This last passage shows that in England this process was 
deemed essentially a trial for crimes and misdemeanors. It was 
not supposed there that an individual could be impeached merely 
because, in the opinion of the legislature, he was not fit to occupy 
his office. The English authorities generally support Dr. Wood- 
eson in his statements. It is true, there have been some cases of 
impeachment where courts would now hold that no crime had 
been committed, but these cases must have been supported at the 
time at which they were rendered, not on the ground that legal 
notions of crimes did not prevail, but on a strained construction 
of the law; t.e., it would have been equally maintained that 
the offences were crimes at common law, had the same ques- 
tions properly come before a common-law judge. Woodeson’s 


expression, “legal notions of crimes,” is peculiarly appropri- 
ate, for there are impeachable offences which would not be 
considered crimes in a common-law court, for the reason that 


the question could never arise in such a court. For instance, 
a judge is undoubtedly impeachable for drunkenness on the 
bench, or for any act or words which tend to take away the con- 
fidence of the community in a faithful administration of justice ; 
but that could not be held to be a crime by a common-law 
court, for with other people than judges the same acts would 
not be crimes. 


have properly occasioned impeachments, 
because it is apparent how little the or- 
dinary tribunals are calculated to take 
cognizance of such offences, or to investi- 
gate and reform the general polity of the 
State. 

1 2 Woodeson Leet. p. 606. 

2 Citing from 1 Peere Wms. 616, to the 
effect that impeachments in Parliament 
differed from indictments, and might be 
justified by the law and course of Parlia- 
ment. 

8 2 Woodeson Lect. p. 611. For he says 


“jimpeachments are not framed to alter the 
law, but to carry it into more effectual ex- 
ecution, where it might be obstructed by the 
influence of too powerful delinquents, or 
not easily discerned in the ordinary course 
of jurisdiction by reason of the peculiar 
quality of the alleged crimes. The judg- 
ment, therefore, is to be such as is war- 
ranted by legal principles or precedents.” 
See, to the same effect by Cushing, that it is 
governed by “ legal doctrines as to crimes 
and misdemeanors.” Law and Practice 
of Legislative Assemblies, § 2569. 
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The view taken above is sustained by an examination of the 
discussions which took place in the course of the trial of Warren 
Hastings, where the sole question frequently was, whether a true 
crime at common law was charged. We shall refer particularly 
to the remarks of the Lord Chancellor and Lord Thurlow on 
either side of the question. We find that during the progress of 
the trial (March 2,1795) Lord Thurlow! entered into a consider- 
ation of the character of the impeachment, and summed up the 
following points as the principal charges: Breach of faith, oppres- 
sion and injustice, corruption in receiving presents, and wanton 
waste of public money for private purposes, as charged in the 
article of the contracts. He said that with regard to the first of 
these the question would be whether Mr. Hastings had executed the 
power he possessed for the public good, or had been actuated by base 
and malicious motives. On the 22d of March Loughborough, 
L. C., began a very long speech? on the opposite side of the dis- 
cussion, by laying down the principle that, independently of the 
act of Parliament of 1773, a President of Council or Governor- 
General, in taking a present from a person connected with or 
dependent on him, committed a crime by the common law of 
England ; as also, in like manner, to give or accept a bribe was 
a crime at common law. The Lord Chancellor was followed by 
Lord Mansfield, who expressed the opinion that the numerous 
contradictions in the accounts seemed to proceed from excessive 
carelessness, not from guilt.2 Lord Thurlow declared that he 
was ready to stake all his credit as a lawyer, or his integrity asa 
man, on the question propounded by the Lord Chancellor. He 
differed from him completely in the doctrine he laid down, that 
the receipt of a present by a person in the situation of Mr. Hast- 
ings must be corrupt, and that it was not necessary to charge 
it to bea bribe in the impeachment, because the person giving 
it could only give it with a hope of procuring general favor. 
On the 24th of March Lord Thurlow resumed the discussion 
of the charges of the presents by an argument against the prin- 
ciple of law laid down by Lord Loughborough, that at common 
law the receiving of presents by a person in Mr. Hastings’s posi- 
tion from his inferiors was a crime for which an indictment 
would lie.* 


1 Report of the Trial of Warren Hast- 
ings, vol. iv. p. xlix. 
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These discussions, together with the fact that the judges were 
frequently advised with in this and in the trials of Clarendon)! 
Macclesfield,? and Melville,? show that legal notions of what con- 
stitutes a crime determined in England, at the time of the fram- 
ing of the Constitution, whether an offence was impeachable or 
not. It is to be remembered that originally the House of Lords 
was, much more than it is now, a judicial body ; that it has always 
been the highest court of appeal; and that it was the only court 
that could try a peer of the realm for a crime. It was never sup- 
posed that the Lords were not fully as competent as the judges 
to decide a question of law, or that this, the highest court of 
appeal, was bound by decisions of lower courts. It had, however, 
as has been said, been customary in impeachment as in other 
cases ® to consult the judges, to ascertain what, in their opinion, 
the law was; their advice being given to aid the Lords in arriving 
at a decision, and not considered final or decisive. 

To return to the consideration of the clauses of the Constitu- 
tion. The House of Representatives is given authority to impeach,® 
while section 4 of article 2 declares that all civil officers of the 
United States shall be removed on conviction by the Senate of 
high crimes and misdemeanors. This clause confers, therefore, 
on the Senate the same powers in respect to civil officers of the 
United States as the House of Lords had in England, and the 
Senate should be guided by the same principles in carrying these 
out. It should accordingly adopt the same legal notions of crimes 
by which the House of Lords and common-law courts consider 
themselves bound. The fact that the punishment is limited to 
removal from office and disqualification does not extend the juris- 
diction to every cause of removal, for the House of Lords pos- 
sessed the same power, and there is nothing in the Constitution 
which would lead us to suppose that the Senate was to have a 
broader jurisdiction than had the House of Lords. If impeach- 
ment had been merely intended as a means of removal from office 
of incapable men, some simple and more speedy remedy would 
have been given. 


1 4 Hatsell Pree. 153, 154. arquendo, in Prescott’s Trial, Webster’s 
2 16 How. St. Tr. 770. Works, vol. v. 
5 29 How. St. Tr. 1470. 5 E.q. in Shore v. Wilson, 9 Cl. & Fin. 
* To the same effect see 4 Stephen’s (opinions of the judges, pp. 499-578; of 
Comm. 299; May’s Parliamentary Law, the Lords, p. 578 ef seq.). 
ch, 23, p. 657 (7th Eng. ed.) ; and Webster, 6 U.S. Const. art. i. § 2, supra. 
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The view which we have taken, that the Constitution has intro- 
duced impeachment substantially as it existed in England, is re- 
inforeced by the debates in the Constitutional Convention, where 
the discussion turned on the jurisdiction as it affected the Presi- 
dent. Although some members of the Convention seem to have 
considered him impeachable for offences which would not now 
be held to be crimes, these debates do not lead to the inference 
that he was to be impeached for other than a true crime. The 
individual remarks are chiefly valuable as showing recognition of 
certain offences by the speakers as true crimes, in their opinion. 
The individual views of the members are, indeed, only important 
as they show the meaning attached at the time to the words used, 
and we must look to the document itself as the final exposition 
of those views. The first proposition was to use the words, “ To 
be removable on impeachment and conviction for malpractice and 
neglect of duty.” It was agreed that these expressions were too 
general. They were, therefore, stricken out. It was voted that 
the clause should be simply ‘“‘removable on impeachment.” The 
debate shows that the members did not wish the Senate to be able 
to remove a civil officer whenever he acted in a way detrimental 
to the public service, for such a power was expressly refused. A 
general debate took place on a clause in one draft which made the 
President triable only for treason and bribery.? It was urged that 
the jurisdiction was too limited. The following are extracts from 
the debate which ensued: Colonel Mason said: ‘ Treason, as de- 
fined in the Constitution, will not reach many great and dangerous 
offences. Hastings is not guilty of treason. Attempts to sub- 
vert the Constitution may not be treason as above defined.” He 
moved to insert after “ bribery ” the words “ or maladministra- 
tion.” Madison: * So vague aterm will be equivalent to a tenure 
during the pleasure of the Senate.” Mason withdrew “ malad- 
ministration,” and substituted “other high crimes and misde- 
meanors against the State.” In the final draft the words “ against 
the State ” were omitted, doubtless as surplusage, and the expres- 
sions finally adopted, “crimes” and “ misdemeanors,” were words 
which had a well-defined signification in the courts of England 
and in her colonies as meaning criminal offences at common law. 
It is impossible to conceive how an intention to institute impeach- 


1 Madison Papers, p. 481; see also p. 340. 2 Tb. 1, 528. 
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ment as a criminal trial could have been expressed with more 
felicity than has been done by the use of these words. 

We have heretofore considered the question whether the juris- 
diction of the Senate in regard to the nature of the offences is 
more extensive than that of the House of Lords, and finding that 
the expressions used are precisely the ones used in England, — 
“high crimes and misdemeanors,” — we conclude that it is not. 
Is it, then, more restricted ?!_ Again we think not. The objec- 
tion that in the United States there is no common law, that there 
are no settled common-law rules, that each State has its own com- 
mon law, is invalid. It is true that State courts have at times dif- 
fered as to whether certain offences were crimes at common law ; 
but each court has assumed that it was possessed of the true 
principles of the common law, which, indeed, is frequently 
nothing but common custom. It is custom which tells us that 
“bribery” is not synonymous with ‘treason. It is custom, 
though defined by an established tribunal, which tells us that 
“crimes” and “ misdemeanors” are wrongs committed against 
the State and injurious to its well-being. The Senate, being the 
only court vested with jurisdiction in impeachment, must itself 


determine what offences are crimes; but in doing so should 
be guided by the same principles of the common law by which 


the House of Lords or any other court would feel bound.2. The 
word “high” does not seem to limit the jurisdiction of the 
Senate. It has, we have said, always been used in impeach- 
ments. Mr. Christian, in a note to Blackstone’s Commentaries,® 
says that it is used in impeachments merely to add to the solemnity 
of the charge. On the other hand, it has been said that it has the 
same meaning as it has in * high treason,” as distinguished from 
“petit treason.” In our view it is very nearly synonymous with. 
“great,” and was intended to denote the enormity of the crime. 
Macaulay, for instance, in his essay on Hastings, claims that some 
of the offences for which he was impeached were not of sufficient 


1 Tt has been said that the United States, 
as a government, is limited in its jurisdiction 
over crimes committed by private individ- 
uals; but it is quite different with its own 


the common law for our definitions, for 
instance, of “bribery” and “ treason ” in 
the same section. See further, per Story, 
J., in United States r. Coolidge, 1 Gall. 


officers, since jurisdiction to impeach them 
for all crimes is given by the very words of 
the Constitution, and in unlimited terms, 

? We are obliged frequently to go to 


488, 494, and “ The Common-Law Crimi- 
nal Jurisdiction,” an article in 6 Law Reg. 
N. 8. 139. 

8 4 Black. Comm. 260. 
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magnitude for that procedure. It is very doubtful if any such 
distinction can be made in this country, where some of the charges 
had been quite trivial and frivolous. 

Justice Story, many years ago, wrote in his treatise on the Con- 
stitution : ** No one has as yet been bold enough to assert that the 
power of impeachment is limited to offences positively defined in 
the statute-book of the Union, as impeachable high crimes and 
misdemeanors.” ! The assertion, however, has since been made 
in an article we have already referred to,? where some cases are 
relied on, taken from Wharton on Criminal Law, to the effect, it 
is claimed, that there are no crimes against the United States 


which are not statutory. 


The authorities, on examination, do 
not, however, support that conclusion.3 


They do show that the 


inferior courts of the United States have only jurisdiction over 


statutory crimes. 


This is because they are merely statutory 


courts, and can exercise only the authority given them by stat- 


1 1 Story Const. § 797. 

2 6 Law Reg. n. s. 259. 

3’ A short survey of the authorities on 
this point cannot fail to be instructive. In 
United States v. Henfield, Whart. St. Tr. 
49, it was held in 1793 that all violations of 
treaties, of the law of nations and of com- 
mon law, so far as federal sovereignty is 
concerned, are indictable, the accused being 
convicted for illegally enlisting in a French 
privateer, although no statute forbade it. 
In United States v. Ravara, 2 Dallas, 297 
(1793), it was held that an indictment 
would lie against a United States consul 
for sending anonymous letters to the 
British Minister and other persons. In 
United States v. Worrall, 2 Dallas, 384, 
on the other hand, it was held that the 
Circuit Court could not entertain an in- 
dictment for an attempt to bribe a United 
States commissioner of the revenue, that 
not being a statutory offence. In United 
States v. Hudson, 7 Cranch, 32, the Cir- 
cuit Court was held not to have jurisdic- 
tion to try an indictment for libel on 
the President and Congress. The two 
decisions first cited may be reconciled 
with the last two on the ground that, 
when jurisdiction is conferred hy the 
Constitution, so much of common-law ju- 
risdiction as is necessary to exercise the 
power is granted also. The jurisdiction 
in United States v. Henfield (supra) 


can then be supported under the juris- 
diction as to treaties (art. 3, § 2), and 
United States v. Ravara under that in re- 
gard to “ambassadors, other public minis- 
ters, and consuls.”” Ib. In United States 
v. Coolidge, 1 Wheat. 415, it was held that 
an indictment would not lie against a de- 
fendant for forcibly rescuing from American 
privateers a prize captured on the high seas; 
but the hearing was er parte, the Attorney- 
General refusing to make an argument on 
the ground that United States v. Hudson 
covered the case, although the court did not 
agree with him that it did. This decision has 
been severely criticised. See 1 Story Const. 
§ 158 n; § 797 et seq.; 1 Kent Comm. pp. 
332-344; Rawle Const. ch. 29, pp. 270- 
273; Whart. St. Tr. 88,n.; 1 Whart. Crim. 
Law, § 156; and Du Ponceau “ On Jurisdiec- 
tion,” with which compare United States 
v. New Bedford Bridge Company, 1 Woodb. 
& Min. 435 (per curiam), and 6 Law Reg. 
N.S. 129. These are merely decisions of a 
co-ordinate tribunal, which should receive 
respectful consideration ; but even if the 
Senate were disposed to follow the de- 
cisions of the courts, these would not be 
decisive, for in impeachment jurisdiction is 
given by the Constitution, and Congress is 
not limited in jurisdiction as are the courts, 
to which powers have not been granted in 
the same general terms in which they are 
granted to the Senate. 
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ute, never having derived any jurisdiction from the common law. 
We may take a step further, and admit, with Chancellor Kent} 
that the common law is never a source of jurisdiction for the 
courts of the United States, nor to the United States as a nation; 
but that is quite a different statement from the one made by Pro- 
fessor Dwight, and Chancellor Kent proceeds to point out that 
where jurisdiction is given it is invariably exercised according to 
the common law. On examining into the question of impeach- 
ment we have seen that jurisdiction is expressly given to the 
Senate by the Constitution itself in most general terms, and that 
the powers granted must necessarily be exercised according to the 
common law ; that, indeed, it has always been customary, as it is 
necessary, to go to the common law for our definitions of terms 
so used. The authority to impeach, convict, and remove from 
office being given by the Constitution in unqualified terms, none 
of the arguments pressed in support of the decisions cited in the 
last note apply. The Constitution gives the very jurisdiction 
which the House of Lords had. Had the courts of the United 
States been given jurisdiction over “all crimes and misdemean- 
ors,” the decisions cited would never have been rendered, and it 
would be held that they had full common-law jurisdiction. It is 
because the Constitution did not give them the jurisdiction which 
it gave the Senate in impeachments, that their jurisdiction is 
limited. 

The impeachments which have been tried effectually dispose of 
the plea of the learned Professor, and confirm the view we have 
presented, that the jurisdiction of the Senate is neither more ex- 
tensive nor more restricted than is that of the House of Lords in 
respect to the nature of impeachable offences. In 1797, Blount, 
a Senator of the United States, was impeached. The charges 
alleged violations of the neutrality of the United States, when 
England and Spain were at war in attempting to wrest the 
Floridas and Louisiana from Spain, and by inciting Indian hos- 
tilities against the Spanish provinces. He was also charged with 
fomenting dissensions between Indian tribes and the officers of 
the United States.2_ Blount was not convicted, it being decided 
that he was not impeachable, as he was not a civil officer of the 
United States. At the same time the case is in point in this dis- 


1 1 Kent Comm. pp. *332-344. 2 Whart. St. Tr. 200 ; 6 Law Reg. n. s. 668. 
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cussion, for it is not likely that the House of Representatives jp 
1797 would prefer charges not one of which could be considered 
a violation of any statute of the United States, if it was conceived 
that impeachable offences were only such as were made crimes 
by United States statute law; nor was any objection raised by 
Blount’s counsel on this ground. 

The next case is that of John Pickering, district judge of 
New Hampshire.! He was convicted on each article and re- 
moved from office, although no statutory crime was charged. 
The next trial which took place was that of Chase, a justice of 
the Supreme Court. There were a number of articles of im- 
peachment, and on three of them, given in the note,? there was 
a majority in favor of conviction; but Chase escaped punish- 
ment, there not being two-thirds in favor of conviction. Judge 
Peck, a district judge, was impeached, in 1831, for imprison- 
ing and suspending from practice an attorney for contempt of 
court “in publishing an article reviewing a decision of said 
judge.” ® He was acquitted, the vote for acquittal being twenty- 
two, and for conviction twenty-one. Judge Humphreys, a district 
judge, was charged, in 1862, of advocating secession in a public 
speech; of openly supporting and advocating the Tennessee 
ordinance ; of aiding in organizing armed rebellion ; of conspir- 


1 Annals of Congress (1803-4), p. 319; the trial of one Fries for treason, with an 


2 Hildreth Hist. 518. The charges were, intent to procure his conviction he excluded 
briefly: 1. That he ordered a ship which the evidence of a witness for the defence 
had been seized by the marshal for un- on the pretence that he could not prove the 
loading foreign goods contrary to law, to whole charge. The fourth charges injus- 
be restored to the claimant without his tice, partiality, and intemperance in the 
producing the certificate of payment of same trial, (a) in compelling the counsel 
duties, as required by law, with the intent to submit to the inspection of the court all 


in so doing to evade the act of Congress in 
that behalf. 2. That he refused, in proceed- 
ings for forfeiture, to hear witnesses for the 
United States, with the intent to defeat 
the claims of the United States. 3. That 
in the same matter he refused to hear the 
appeal claimed by the district attorney, 
which was authorized by law, intending 
thereby to injure the revenues of the 
United States. 4. That he appeared on 
the bench of his court, for the purpose 
of administering justice, intoxicated, and 
that he used profane language on the 
bench. 

2 Abridg. Debates of Cong. vol. iii. 
pp. 173-284. The third charges that on 


questions which they proposed to put to a 
witness; (b) in refusing to postpone the 
trial on a sufficient affidavit; (¢) in using 
rude and contemptuous expressions to the 
counsel for the accused; (d) in repeated 
interruptions of said counsel, which finally 
induced them to abandon their client. The 
eighth charges that, in addressing the grand 
jury, he delivered a political harangue with 
an intent to excite the people of Mary- 
land against the government of the United 
States. 

% Abridg. Debates in Congress, vol. xi. 
pp. 25, £5, 123-143. See also a report of 
the case in one volume, 
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ing with others to oppose by force the authority of the United 
States government; of neglecting and refusing to hold the Dis- 
trict Court of the United States; of acting as a Confederate 
judge, and as such confiscating the property of loyal men.  Fail- 
ing to appear or plead, he was convicted on all the articles by a 
separate vote on each.! 

The next case is that of Andrew Johnson, President of the 
United States, which was tried in 1867. There were eleven 
charges, chiefly relating to the removal of Stanton, Secretary of 
War, charging the President in that behalf of violating the Con- 
stitution, of violating the Tenure of Office Act, and of violating the 
Conspiracy Act. ‘There were also charges for making inflamma- 
tory speeches against Congress. We shall consider only the three 
articles on which a vote was taken. Article 2 charged that he 
appointed Thomas Secretary of War when there was no vacancy, 
thereby intentionally violating the Tenure of Office Act and the 
Constitution, the Senate being at the time in session. Article 
3 charged that he appointed Thomas Secretary of War ad 
interim, without the advice of the Senate, when the Senate was 
in session, although no vacancy existed at the time, or had existed 
during the recess. Article 11 charged him with declaring that 
that Congress was no Congress, being only a Congress of part of 
the United States ; and that following this up he removed Stanton, 
with the intent to disregard the Tenure of Office Act, which he 
declared not to be a law binding on him. On each article thirty- 
five Senators voted guilty, while nineteen voted not guilty, the 
President escaping conviction by one vote.? It will be observed 
that article 38 charges nothing which was made a crime by statute, 
and the majority vote seems to establish the principle that a 
violation of any United States law is a crime, though it is the 
common law and not a statute which makes such violation 
criminal. 

In all the above cases, even where there was no conviction, the 
fact that the House of Representatives has considered the acts 
charged matters of impeachment tends to the conclusion that they 
are such, and were so intended by the framers of the Constitution. 
This presumption is very strong in cases where there was no par- 


1 Congressional Globe, 1861-62. Second 2 Johnson’s Trial, vol. ii. pp. 486, 
session of the 37th Congress, pt. iv. p.2942 496. 
et seq. 
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tisan feeling, and is especially strong in Blount’s case, which was 
but afew years after the adoption of the Constitution, and ig 
which, nevertheless, no objection was raised on the ground of the 
nature of the offences charged. On this point impeachments in 
State legislatures are not authorities, for they, of course, hold 
that common-law crimes are impeachable ; but it is interesting to 
note that the two best-considered cases! fully support the con- 
clusion we have reached, viz.: That common-law notions of crime 
prevail, but it is not necessary to cite a precedent of an indictment for 
that crime. These must have been the views of Hamilton and of 
Story. It would be extremely difficult, nay, almost impossible, 
to define the crimes which Hamilton and other members of the 
Convention considered impeachable ; and if they were defined, we 
would still be obliged to refer to the common law for the mean- 
ing of the words used in the definition. 


Having determined that common-law notions of crime prevail, 
what rules can be laid down as to crimes of judicial officers ? 
Authorities and principle both show that in purely ministerial 


offices a neglect of duty is impeachable, as it is indictable with 
other offices ; that if a judge adjourns a court which he is bound 
by law to hold, or dismisses a grand jury in violation of law, he 
will be liable to removal from office ; that, on the other hand, he 
is impeachable for offences which would not be crimes in others, 
e.g. drunkenness and the use of blasphemous language on the 
bench are criminal when found in a judge, because of the effect 
on the community. So laymen cannot be indicted for what they 
say (unless libellous), while judges can be impeached if what 
they say tends to lead others to believe that they do not adminis- 
ter law so as to do justice ; for anything which diminishes the con- 
fidence of the community in the pure administration of justice is, 
it is said, an injury to the State, and therefore a crime. 

There is one class of cases in regard to which it is much more 
difficult to lay down a rule, that is, where the acts of the judge 
are discretionary, or where he must act on his own interpretation 
of the law. In these cases it must be shown that the judge in- 

1 Prescott’s Trial, reported in one vol- 2 Hamilton in the Federalist, No. 65, 
ume. See particularly per Shaw, arquendo, p. 490; 1 Story Const. § 796 et seq. ; sce 
pp- 126, 127, 178-192, and per Webster, also §§ 749-800. 


arquendo, pp. 159-178. Barnard’s Trial, 
reported in three volumes, see infra. 
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tentionally acted contrary to the law ; that he knowingly violated 
the rights of the parties; but it is not necessary, we think, to 
show a partial or corrupt motive. If his motive be merely spite 
against a party or his attorney, an intentionally erroneous decision 
is equally criminal ; so a number of rulings directly contrary to 
law, which lead the community to believe that the judge acts con- 
trary to law, that he considers only his own will, is dangerous 
to society, by diminishing respect for justice and mischievously 
affecting the rights of the parties, and should render him liable 
to impeachment.! 

There is no hardship in this ; for judges are sufficiently protected 
by the rule that they cannot be punished for error in judgment, 
if honestly made, and that neither civil suits nor indictments can 
be maintained against them for erroneous decisions. 

Mr. Wharton defines criminal offence to be * an act committed 
or omitted in violation of a public law, either forbidding or com- 
manding it.”? It is, then, a judge’s duty to decide the law as 


he thinks it should be decided, and in his other acts to exercise 
his discretion as he thinks it was intended that he should exer- 


cise it. What he actually thought can be inferred. Several 


1 Mr. Stephen, in his Digest of the Crim- 
inal Law, which is a summary of the com- 
mon law, lays down the following rules: 
Art. 119: “Every public officer com- 
mits a misdemeanor who, in the exercise, 
or under color of exercising the duties of 
his office, does any illegal act, or abuses 
any discretionary power with which he is 
invested by law from an improper motive, 
the existence of which motive may be in- 
ferred either from the nature of the act or 
from the circumstances of the case. But 
an illegal exercise of authority caused by a 
mistake as to the law, made in good faith, 
is not a misdemeanor within this article.” 
Art. 122: “ Every public officer commits a 
misdemeanor who wilfully neglects to per- 
form any duty which he is bound either by 
common law or by statute to perform, pro- 
vided that the discharge of such duty is not 
attended with greater danger than a man 
of ordinary firmness may be expected to 
encounter.” 

2 Wharton Crim. Law, vol. i. § 1. De- 
fining misdemeanor, he says: ‘“ Whatever 
mischieviously affects the person or prop- 
erty of another, or openly outrages decency, 


or disturbs public order, or is injurious to 
public morals, or is a breach of official 
duty when done corruptly, is the subject 
of indictment.” Ib. § 3. Sce the same 
and the following sections for instances of 
indictable crimes: see also vol. ii. § 2527. 
In sect. 10 of the first volume he continues : 
“ Wherever a duty is imposed on a public 
officer, neglect to perfurm it is a public 
offence.” And sect. 2513 of the second vol- 
ume (7th ed.) reads: “ It is clear that when 
the law imposes on an individual a minis- 
terial office, then disobedience to the re- 
quirements of that law in respect to such 
office is indictable.” He detines mala pro- 
hibita to be, first, “those which consist in 
the commission or omission of any act en- 
joined or forbidden by statute, though by 
such statute such omission or commission 
is not made the subject of indictment; ” and, 
secondly, “those which consist of the omis- 
sion or commission of any act which by it- 
self is made specifically indictable.” Ib. 
vol. i. § 10. 

3 Any violation of a judge’s oath of 
office is impeachable, if the violation is 
wilful. 
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cases of impeachment in support of this conclusion have been 
given. We adda fewmore. Michael de la Pole was impeached, 
that he, being Chancellor, acted contrary to his duty; Lord 
Somers, Lord Chancellor in 1701, that he put the great seal 
without warrant to a blank commission; that he made irregular 
decrees and orders, and caused a delay of justice. Lord Finch 
was impeached for delivering opinions which he knew to be con- 
trary to law, and for drawing the business of the court to his 
chambers. Extortion has been held to be an impeachable of- 
fence. The first resolution reported against Lord Chief Justice 
Kelynge was, that his proceedings in certain trials were innova- 
tions in the trials of men, ‘and that he hath used an arbitrary 
and illegal power, which is of dangerous consequences to the 
lives and liberties of the people of England, and tends to the 
introducing of arbitrary government.”! One article against 
Scroggs accused him, by his debaucheries and profane discourses, 
of bringing scandal on the justice of the kingdom. Another was 
for discharging the grand jury before they had finished their 
presentments. Macclesfield, Bacon, and others were impeached 
for corruption.? 

In the Senate of the United States it has not been thought 
necessary to charge corruption. The articles against Judge 
Pickering allege an intent to evade the act of Congress, the 
making an order contrary to law, an intention to defeat the 
claims of the United States, refusal of an appeal contrary to law, 
and intoxication. The articles against Judge Chase charged an 
intent to procure the conviction of a prisoner, and a violation of 
a Virginia statute. Those against Judge Humphreys charged 
him, among other things, with neglecting and refusing to hold 
the District Court, of confiscating the property of Union men, 
and of imprisoning an individual illegally. Judge Peck was 
charged with suspending and imprisoning an attorney. To fur 
ther illustrate the subject, we shall state a few cases of impeach- 
ment tried in the State legislatures. In Pennsylvania, Judge 
Addison was impeached for directing a jury that an address of 
an associate judge had nothing to do with the question, and for 
preventing that judge from addressing the jury.* In Massachu- 


1 4 Hatsell Prec. 113. 3 Addison's Trial, in 1 vol. Lancaster, 
2 For these impeachments see 5 Com. Penn. 
Dig. 312 et seq.; 4 Hatsell Prec. pp. 99, 233. 
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setts, a sheriff has been convicted for false returns on execution ;! 
a justice of the peace, for entering the appearance of parties in a 
cause when they did not appear? Prescott was impeached for 
exacting illegal fees as a probate judge, for inserting an interlin- 
eation in a guardian’s account, previously sworn to, an item due 
and paid to himself, and then settling the account as a judge, and 
for acting both as counsel and judge in a case. Webster's argu- 
ment in his defence rested mainly on the point that these were 
not crimes; that the law was so unsettled that he was excusable 
in considering what he received to be legal fees.® 

The most valuable trial is that of Judge Barnard in New York, 
for in it there was comparatively little partisan feeling exhibited. 
It was merely a question as to how many articles of the impeach- 
ment should be sustained; and the remarks of the judges of the 
Court of Appeals, who formed part of the court, and gave their 
opinions and votes on all the questions which arose, are extremely 
valuable, especially so those of Judge Grover.! 

The acts of which Barnard was accused were committed in 
reference to the Erie litigation, the Union Pacific litigation, the 
Albany and Susquehanna litigation, and that of tie St. Paul and 
Milwaukee Railroad Company. He was accusea also of taking 
presents, of granting habeas corpus discharges, and of making 
certain improper orders in six actions. Most of the articles 
charged partiality and corruption, but not all. He was accused 
of making an ex parte order of injunction, which there was no 
ground for granting, contrary to Jaw and with a partiality towards 
Fisk ;5 of making, without cause and with corrupt motive, an 
order enjoining a defendant, Heath, from transferring certain 
stock. Article 22 charges that he knowingly made an order 
without due cause. Partiality is not charged. Article 20 
alleges that the Erie Railway being interested in certain actions, 
Fisk and others gave Barnard presents, at one time $1,000 to his 
child, at another time a chair worth £500 to himself, and that 
he, unmindful of his duties and oath of office, was guilty of a 
crime in receiving the same. Article 27 charged the defendant 


1 Wm. Greenleaf, sheriff (1788), Pres- drews, Rapallo, Allen, Church, and Peck- 
cott’s Tr. p, 212, app. ham. 
2 Wm. Hunt (1794), ib. p. 214, app. 5 Art. 1,on which the vote was, guilty, 
3 Prescott’s Trial, 1 vol. pp. 159-192. 33; not guilty, 3. 
4 The other judges of the Court of ® Art. 2, on which he was found guilty 
Appeals at the time were Folger, An- by a unanimous vote. 
VOL. III. — N. 8. 56 
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with deporting himself on the bench in an unseemly and indecent 
way, using foul and blasphemous language, and using language 
which caused persons in hearing to believe that he acted, not 
with an intent to discharge the duties of lis office, but to aid his 
friends, especially blaming him for committing the acts mentioned 
in certain specifications.! Specification 1 was that the defendant 
said, “Gratz Nathan ... Gratz Coleman, he is my Gratz,” 
meaning thereby that he was his favorite referee.* Specification 
3, that the defendant refused to appoint a man named Clerke 
referee in a cause, intimating thereby that he appointed only his 
friends.? Specification 5, that he gave parties to understand by 
his acts that he used his powers as a judge not to do justice, but 
to prosecute the Union Pacific Railway. Specification 13, that 
he said, **I am not going to appoint a referee even by consent, 
unless satisfactory to me.” The articles do not charge bribery: 


they charge, in some instances, a wilful and corrupt intent to 
harass and oppress one of the parties ;4 and in others, again, only 
that “he wilfully and knowingly made the said order without 
Other articles charge favor- 
Grover, J., reviewing the case, re- 


due legal or any sufficient cause.” > 
itism to certain counsel. 
marked: “I have said, Sir, that a reckless exercise of the 
functions of a judicial officer, regardless whether it be right or 
wrong, is, in my judgment, impeachable, because it is a violation 
of duty. It is the duty of every judicial officer to investigate 
questions which are presented for his determination and exercise 
his judgment, and when he has in good faith exercised his judg- 
ment, he is excusable for error; but if he does the act without 
regard to whether it is right or wrong, or if he does it conscious 
that he is violating the law, or if he act without having examined 
it at all, he is guilty of a violation of the duty of his office.” ® 


5 Art. 24. 

6 Grover, J., also said (Barnard’s Trial, 
p- 2037): “The counsel of the respec- 
tive parties agree substantially upon the 
law as to what constitutes an impeach- 


1 The vote on the whole article was, 
guilty 24; not guilty, 11. From the fact 
that no evidence was allowed on specifica- 
tion 7 (p. 562), on the ground that there 
was no crime, it would seem that the vote 


on each specification involved its crimin- 
ality. Butsee per Folger and Rapallo, JJ., 
p- 2165, and per Grover, J., p. 2167 (of the 
Report of the Proceedings). 

2 Held proven by a vote of 35. 

8 Proven, 27 ; not proven, 7. 

4 Art. 9 and arts. 12 to 18. 


able offence. They expressed it in some- 
what different language, but the fun- 
damental idea was the same, that an 
impeachable offence in a judicial officer 
consisted of an intentional violation of 
duty on his part to the prejudice of pub- 
lic justice; or a reckless exercise of his 
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Two other judges have been convicted in New York within 
recent years: Judge McCunn,! of the Superior Court, who was 
charged in 1872 with partiality, favoritism, and corruption ; and 
county judge G. W. Smith,’ who was impeached in 1866. The 
charges in the latter case were that the judge acted both as judge 
and attorney, receiving fees as attorney (art. 1); that he ap- 
pointed certain persons commissioners with a view to his own 
gain (arts. 3 and 4); and that he demanded a bribe and violated 
the law (art. 6).? 

It is often difficult in impeachment cases to say whether the 
accused was acquitted on the facts or the law; and even in the 
Barnard trial the votes of the members of the court are no more 
important than the opinions and discussions to be found in the 
reported proceedings, and the fulness of the report makes this 


trial the most instructive of all the cases of impeachment.* 


functions, indifferent as to whether what 
he did was right or wrong. I think that 
these definitions will furnish a test. An 
inquiry was made by the Senator as to 
whether to constitute an impeachable of- 
fence it must be indictable at common 
law or under the statute. I believe the 
tule to be, as to all ordinary civil officers, 
that a known, deliberate violation of duty 
on their part, or a neglect of such duty, is 
indictable at common law: that rule does 
not extend to judicial officers, for reasons 
of public policy. To maintain the inde- 
pendence of the judiciary, that they may 
fearlessly discharge their duties, the law 
has exempted them from liability in civil 
actions, for any injury that may be pro- 
duced by their mistaken or mal conduct. 
For the same reason they are exempted 
from liability to an indictment for conduct of 
that character. Wilful violation or neglect 
of duty by civil officers, other than judicial, 
is indictable, and, I think, such only will 
constitute impeachable offences.” See to 
the same effect, ib. pp. 2043, 2044, 2059- 
2072, and per Andrews, J. (p. 2076): 
“If from motives of partiality or favor, or 
if in the absence of such motives, he makes 
an order interfering with the rights and 
property of the defendant, without consid- 
eration, . . . that is a violation of duty, 

- which is corrupt action. On p. 2085 
we find remarks by Grover, J., to the ef- 
fect that he is unable to vote for convic- 


tion unless he feels an assurance that the 
judge granted these orders with a guilty 
knowledge of violating the rights of the 
parties. In addition, see remarks on p. 2079, 
Church, C. J., on pp. 2086 and 2094, 
and per Perry, p. 2090. In regard to 
certain acts of the judge, Folger, J., said 
(ib. p. 2102): “I do think they show a 
disposition to assist the plaintiff in this 
case; . .. in other words, that there was 
a motive on his part which was not con- 
sistent with the due discharge of the judi- 
cial function.” In regard to conduct on the 
bench, Grover, J., said (ib. p. 2169): “ But 
when he (the judge) sits upon the bench, 
to use language there, tending to cause 
people to believe, in the language of this 
article, that he does not act with an honest 
intent faithfully to discharge the duties of 
his office, . . . is an impeachable offence.” 
In respect to this whole subject, see also the 
vote of 25 to 9 on article 11 (p. 2103), and 
the vote of 26 to 8, where some votes were 
cast for acquittal because no criminal in- 
tent was shown (p. 2126). 

1 Reported in one volume, Weed, Par- 
sons, & Co. 

2 The impeachments of Horace G. 
Prindle (reported in two volumes, Weed, 
Parsons, & Co.) and of George M. Curtis, 
who were acquitted, do not throw any fur- 
ther light on the subject. 

3 An interesting question discussed in 
the Barnard trial was whether ap ofiicer 
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It has been questioned whether judges can be impeached for 
crimes not committed in the course of their official duties, and some 
dicta are quoted to the effect that this proceeding is intended as 
a means of punishing crimes in so far as they have a “ political 
bearing.” These dicta, we do not think, can be supported, unless 
it is admitted that all crimes by public officers have a political 
bearing. In England, it is clear that Parliament can convict for 
any crime.! The Constitution? expressly says that civil officers 
shall be removed on conviction of high crimes and misdemeanors, 
Had it been intended to limit the jurisdiction, a clause could 
readily have been introduced limiting the jurisdiction to crimes 
committed in the course of duty. The word “ high” does not 
limit the jurisdiction in England,.and would not here. Besides, 
Judge Humphreys and Senator Blount were charged with offences 
which were no more crimes against the State than all crimes are, 
and the very theory of an indictment is that an offence against 
the State has been committed. 

The review of the authorities and arguments which we have 
presented shows a substantial unity of opinion on most of 
the questions discussed. Impeachment is a criminal trial. A 
true crime must be charged, and the jurisdiction of the Senate 
is neither more extensive nor more restricted than that of the 
House of Lords in respect to the nature of the offences charged. 
The view that the common law is not known to the United States, 
and that a statutory crime must appear, is effectually disposed of 
by the cases of impeachment which have actually been tried, and 
in which convictions have been found. On proceeding to ex- 
amine the decisions in cases of impeachment in the different 
States, we find that it is not necessary to cite precedents in 
which indictments for precisely the same offences have been 
sustained. It is only required to be shown that an act has been 


could be impeached for offences committed 
before his term began. It was decided by 
a vote of 23 to 9 (pp. 151-191) that he 
could be. The reason is clear. It has 
been thought that the public business 
would be subject to too many interrup- 
tions if certain officers could be indicted, 
so that they are protected from that pro- 
cedure ; but the object of tria] by impeach- 
ment is to remedy all defects of justice 
which that rule might work. Neither a 


governor, nor the President, nor even the 
people can, by appointing a criminal to 
office, seize him from the grasp of the 
law. 

1 At one time there was a discussion as 
to whether there could be a conviction for 
a capital offence, but it is now settled that 
there may be. May Parliamentary Law 
(7th ed.), p. 657 et seq. 

2 Art. 2, § 4. 
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committed which comes within the definition of a crime; and it 
frequently occurs that acts of public officers constitute crimes, 
which, if committed by private individuals, would be judged 
harmless. The duties of public officers and of individuals 
towards the State are not identical, and the same act being 
the breach of a duty, and, therefore, a crime when committed 
by an officer of the government, may, if committed by another, 
be the breach of no duty, and, therefore, render the individual 
liable to no punishment. Whether a crime! does or does not 
appear can be determined to some extent by decisions of the 
Senate in cases of impeachment, but is chiefly to be decided by 
common-law rulings in similar cases; and in new cases we must 
frequently be guided by the definitions furnished us by writers on 
the criminal law, as a result of a close study of the cases decided 
in the common law-courts. 

G. WILLETT VAN NEst. 

New York, New York, June 27, 1882. 


1 “Crime” is used, not in a technical chief element of which is the evil, as dis- 
sense, but as meaning a “criminal act,” the tinguished from the virtuous intention. 
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DISCRIMINATIVE TRAFFIC RATES. 


Unuvst discrimination by a common carrier exists where two 
or more persons desire identical or very similar transportation 
services to be performed for each of them by such carrier, and 
he charges one or more of such persons a higher price, or affords 
to them inferior facilities of transportation, than he charges or 
gives to the other of such persons. . The persons that are thus 
charged higher prices, or are given inferior facilities, are dis- 
criminated against unjustly ; those that are charged lower prices, 
or afforded superior facilities, are preferred. It follows, there- 
fore, that there may be (1) unjust discrimination as to the 
facilities and accommodations for transportation that are given 
by the carrier; and (2) unjust discrimination as to the prices 
charged for transportation services. The latter, unjust discrimi- 
nation in traffic rates, is the easiest, commonest, and most iniqui- 
tous form of unlawful preference or prejudice by common carriers, 
and is the subject of this essay. 

There is no doubt of its existence. State statutes prohibiting 
it show the legislatures to have known of it in the past. Any 
railway freight tariff will conclusively prove its present existence 
by quoting, as to freight of the same quantity and quality, rates 
that are higher for short distances than for long ones. It exists 
against communities and individuals alike. For example, mer- 
chants in California who refuse to agree to ship from the East 
solely over the Pacific railroads, and who assert their right to 
ship portions of their traffic via steamships from New York to 
San Francisco, are charged higher prices for the same services 
by the Pacific companies than merchants who will agree to give 
the whole of their traffic to the Pacific railways, in exclusion of 
the steamships. As between communities, hardly a city exists 
that has not been, or is not now, the subject of unjust discrimina- 
tion which injures its trade and diverts its business, while thou- 
sands of villages and towns, whose traffic is non-competitive, are 
discriminated against by exorbitant rates, imposed so that the 
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railway companies can reimburse themselves out of the revenues 
from such non-competitive traffic for losses incurred in * rail- 
way wars ” and * competitive strife” at terminal and competing 


oints. 

Railway companies and all common carriers are by law re- 
quired to carry traffic at reasonable rates.!| This is the rule of 
the common law. In England and some of the States it has been 
embodied in statutes ; but these statutes are, so far as that rule 
is concerned, only declaratory of the common law? 

Railway rates may be unreasonable because unjustly discrimi- 
native. But while the public have a right to reasonable trans- 
portation services at reasonable prices, yet the fact that the prices 
are unequal and different does not conclusively establish their un- 
reasonableness. Discriminations in rates, based upon differences 
in services performed, may be expected; and it is obvious that Hy 
they may rightfully be made, if the rates bear a just ratio to the 
services for which they are charged. “ The common and equal 
right is to reasonable transportation service for a reasonable 
compensation. Neither the service nor the price is necessarily 
unreasonable because it is unequal in a certain narrow, strict, 
and literal sense; but that is not a reasonable service nor a rea- "i 
sonable price which is unreasonably unequal. The question is qi 
not merely whether the service or price is absolutely unequal in 
the narrowest sense, but also whether the inequality is unreason- 
able and injurious. There may be acts of charity; there may be i 
different prices for different kinds or amounts of services; there 
may be differences of price and services, entirely consistent with 
the general principle of reasonable equality which distinguishes 
the duty of a common carrier in the legal sense from the duty 
of the carrier who is not a common one in that sense. <A certain 
inequality of terms, facilities, or accommodations may be reason- 
able, and required by the doctrine of reasonableness, and there- 
fore not an infringement of the common right.” # 

Driscrimination is unavoidable ; just and reasonable discrimi- 


2 McDuffee v. Railroad, 52 N. H. 430; ford v. Cattawissa R. Co., 24 Pa. St. 378; 
Cumberland Valley R. R. Co.’s Appeal, 62. Shipper v. Penn. R. Co, 47 Pa. St. 341. 
Pa. St. 218; Harris v. Packwood, 3 Taunt. 3 McDutfee v. Railroad, 52 N. H. 430; 
272; Fitchburg R. Co. v. Gage, 12 Gray, Chicago, &. R. Co. v. People, 67 Ill. 11. 
399; Messinger v. Penn. R. Co., 36 N.J. L. * McDuffee v. Railroad, supra, per 
407, 410. Doe, J. 

2 McDuffee v. Railroad, supra ; Sand- 
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nation is unobjectionable. Indeed, it cannot constitutionally be 
prohibited. In Illinois the legislature forbade it.‘ It [the act] 
forbids any discrimination whatever under any circumstances, and 
whether just or unjust, in the charges for transporting the same 
classes of freight over equal distances, even though moving in 
opposite directions, and does not permit the companies to show 


that the discrimination is not unjust. The mere proof of the 


discrimination makes out a case against the railway companies, 
which they are not allowed to meet by evidence showing the 
reason or propriety of the discrimination; and thereupon this 
sort of ex parte trial imposes as a penalty for the offence a forfei- 
ture of the franchise, which would often be equivalent to a fine 
of millions of dollars. The object of the law is commendable; 
but such a proceeding, to be followed by such a penalty for the 
first offence, cannot be sustained. It could only have been 
authorized through the inadvertence of the legislature. The 
law as it now stands makes an offence out of an act which might 
be shown not to be an offence, but an exercise of a wise dis- 
cretion, really beneficial to the people of the State, and, while 
debarring the companies from all right of explanation, confis- 
cates their franchises upon the first conviction. The legislature 
cannot raise a conclusive presumption of guilt against a natural 
person from an act that may be innocent in itself, taking from 
him the privilege of showing the actual innocence or propriety 
of the act, and confiscating his property as a penalty for the 
supposed offence. Those provisions of our Constitution which 
forbid the deprivation of life, liberty, or property except by due 
process of law, and which guarantee the right of trial by jury as 
heretofore enjoyed, and the right in all criminal prosecutions to 
appear and defend in person and by counsel, would all be violated 
by such a law;”} and the act was held unconstitutional. 

Admitting, then, that discrimination may be lawful and right, 
it is proposed to examine the cases illustrating just and unjust 
discrimination, with a view of finding out, and briefly stating, 
some of the reasons for the former, or which show the latter. to 
be illegal.2 This examination will be with reference to — 


1 Chicago, &e. R. Co. v. People, 67 Til 
11, 23, per Lawrence, J. 

2 There are not many American cases 
illustrative of discrimination by common 
carriers in traffic rates; there are a larger 


number of English cases, and these, while 
not of value as indicating what the law as 
to unreasonable railway rates is in this 
country, are yet “ precedents and authori- 
ties on the reasonableness of common car- 
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I. Quantity of Transportation Service. 

II. Quality of Transportation Service. 

III. Persons for whom the Transportation Service is per- 
formed. 

IV. Competition, and its Legal Effect upon Traffic Rates. 

I. Quantity of Transportation Service. — Variations in the 
quantity of transportation service warrant corresponding varia- 
tions in the prices chargeable for it. 

Thus it is obvious that the carrier who merely hauls goods in 
a shipper’s cars or trucks performs a less service than one who 
not only hauls the goods, but furnishes the cars himself. It is 
therefore held that the conveyance of freight in owner's instead 
of carrier’s cars or trucks warrants the latter in lowering the 
rate.! 

If by reason of gradients or otherwise the cost of carriage 
is different on one branch of a line from the cost on another, that 
will warrant the company in making a proportionate difference 
in the rates,” 

The question as to the carriage of goods at what may be termed 
wholesale rates was raised thus in 1857. The statute forbade * un- 
due or unreasonable prejudice or disadvantage,” and also * undue 
or unreasonable preference or advantage.” * Are these words to 
be construed with reference to the interests of the parties using 
the railway only? or may the interests of the railway owners be 
taken in any manner into consideration? vx. gr., if 1,000 tons 
can be carried for a lower sum per ton per mile than 100 tons, 
yielding an equal profit per ton to the railway company, may 
they so regulate the charges as to derive such equal profit? 
Would the lower rate charged for the larger quantity give an 
undue preference? Or, if goods can be carried 100 miles at a 
lower rate than 10, and yield an equal profit per ton per mile, 
may the company charge less per mile for those carried 100 
miles, without giving an undue or unreasonable preference ; may 


riers’ discriminations that may be useful in mon-law rule that traffic charges must be 


this country.” Per Doe, J., in McDutffee 
v. Railroad, supra. They are instructive 
examples of reasonable and unreasonable 
discriminations, the like of which may come 
before the American bar or judiciary at 
any moment, and they show applications 
to those cases of a rule of law, which, 
though statutory, is substantially the com- 


reasonable. 

1 Newry, &e. R. Co. v. Great W. &e. 
R. Co., 3 Nev. & Mac. 28; Ransome v. 
Eastern Co.’s R. Co., 1 Nev. & Mac. 63, 71. 

2 Nitshill, &e. Co. v. Caledonian R. 
Co., 2 Nev. & Mac. 39; Bellsdyke, &. Co. 
v. North British R. Co., 2 Nev. & Mac. 
105. 
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not the company, in fixing the rates, consider the whole profit 
and not the mere profit per mile, and in order to induce people 
to carry more on their line, and longer distances, agree to make 
a reduction in such cases? It is true that the sender of smaller 
quantities for a shorter distance will pay more per mile and more 
per ton in the respective cases; but will that be an undue or 
unreasonable prejudice or disadvantage? . . . After a good 
deal of consideration, we think the fair interests of the railway 
ought to be taken into the account... .”} 

Subsequently it was said as to the same point: * That is not 
a question free from difficulty ; for if a large dealer is to have 
his coals carried at a lower rate than a small one, he will be 
enabled to monopolize all the trade. It may be, however, that 
the company are enabled to carry at a lower rate in the one case 
than in the other, by reason of the difference of cost.””* But the 
courts have concluded that variations in the quantity of goods 
carried will warrant corresponding variations in rates. And 


the fact that the company, because of heavy grades, carries the 
large quantity of goods in consideration of which the reduced 
rate is given, in several instead of one train, will not render 


such reduced rate discriminative and unreasonable.*’ The courts 
have also concluded that the railway or canal companies may 
make reduced rates for long distances, and that generally they 
may adjust rates according to distances of conveyance5 

Thus, where iron ore was sent from B. to South Wales by 
alternative routes, one upon the N. W. Railway via Smethwick, 
the other upon the E. Railway via Stratford, the continuation of 
both roads being the G. W. Railway, the last-named company 
was compelled to agree to a lower through rate between B. and 
South Wales via Stratford, than the rate charged via Smethwick, 
the distance by the former route being twenty miles shorter ;° 


1 Ransome v. Eastern Co.’s R. Co., 1 
Nev. & Mac. 63, per Cresswell, J. In 
this case the question was not decided ex- 
cept by dicta. 

2 Oxlade v, N. E. R. R. Co., per Cress- 
well, J. 

3 Ransome v. Eastern Co’s. R. Co., 1 
Nev. & Mac. 63, 155; Nicholson v. G. W. 
R. Co., 1 Nev. & Mac. 121 ; Strick v. Swan- 
sea Canal Co., 16 C. B.n. s. 245; Greenop 
v. 8. E. R. Co., 2 Nev. & Mac. 319. 


4 Ransome v. E. C. R. Co., 1 Nev. & 
Mace. 155. 

5 Oxlade’s Case, 1 Nev. & Mac. 73; 
Nicholson’s Case, 1 Nev. & Mac. 121; 
Harris v. Cockermouth, 1 Nev. & Mac. 
97; Ransome v. E. C. R. Co., 1 Nev. & 
Mac. 63 ; Strick v. Swansea Canal Co., 16 
C. B. 8. 245. 

6 East, &. R. Co. v. G. W. R. Co., 2 
Nev. & Mac. 147. 
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and a railway company may discriminate between “ way ” and 
“ through rates.? 

While, either for long distances or large quantities, a lower 
rate may be offered, yet it is not a valid consideration for such 
reduced rate that the party favored is the customer of the com- 
pany in goods of quite a different kind. Thus, the carriage of 
the produce of certain iron-works is not a valid consideration 
for a reduced rate on coal.2~ And where the company gave a 
reduced rate on paper to a manufacturer thereof, in considera- 
tion, among other things, that he was also * to send all other 
goods he had to send at the ordinary rates by said company,” 
Cockburn, C. J., said: ** One man has goods to carry from A to 
B, and thence to C; another has goods to carry from A to B; 
would the company be justified in charging a higher rate to the 
latter because he does not also employ them to carry to C?” 
Williams, J., said: “Suppose there were two paper-makers at 
Bristol, each sending large quantities of paper by the railway, 
and one of them was also a timber-merchant, could the company 
say to the latter, ‘If you will contract to supply us with sleepers 
at a given price, we will carry your paper for ten shillings per 
ton less than any other paper’?” And Willes, J., said: *¢ The 
question, therefore, is reduced to this, — whether it is a legitimate 
ground for giving a preference to one of the customers of a rail- 
way that he engages to employ other lines of the company for 
traffic distinct from and unconnected with the goods in question 
or their carriage ; and we are of opinion that it is not. The 
goods are the same in quantity and quality, in the cost of receiv- 
ing and carriage, and in the profit which is thereby made, whether 
they be received from Somerville or the complainants ; and it is 
undue and unreasonable to charge more or less for the same 
service, according as the customer of the railway thinks proper 
or not to bind himself in a totally distinct transaction.* 

A case has been decided recently by the United States court 
for the northern district of Ohio. The plaintiffs were engaged 
in mining coal at Salineville, Ohio, for sale in the Cleveland 
market. They were wholly dependent on the defendant for 


1 State ». Overton, 24 N. J. L. 434; 2 Bellsdyke, &c. Co. v. North British 
Foreman v. G. E. R. Co. 2, Nev. & Mac. R. Co., 2 Nev. & Mac. 105. 
202. 3 Baxendale v. G. W. R. Co. 1 Nev. & 
Mac. 191. 
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transportation. The regular tariff between those points was 
$1.60 per ton, with a rebate of from 30 to 70 cents per ton to per- 
sons shipping over 5,000 tons during a year; the amount of rebate 
being graduated according to the quantity shipped. Under this 
schedule plaintiffs were required to pay higher rates on the coal 
shipped by them than were exacted from other and rival parties, 
who shipped larger quantities. The defendant claimed that the 
discriminations were made in good faith, to stimulate production 
and increase its tonnage, and were within the discretion con- 
fided by law to every common carrier. It was decided that 
such discrimination was illegal, and that plaintiffs were entitled 
to recover the amount paid by them in excess of the rate ac- 
corded to their most favored competitor, with interest thereon. 

The court said: * The discrimination complained of rested 
exclusively in the amount of freight supplied by the respective 
shippers during the year. Ought a discrimination resting ex- 
clusively on such a basis to be sustained? If so, then the busi- 
ness of the country is in some degree subject to the will of railroad 
officials ; for, if one man engaged in mining coal and dependent 
on the same railroad for transportation to the same market, can 
obtain transportation thereof at from 25 to 50 cents per ton less 
than another competing with him in business, solely on the 
ground that he is able to furnish and does furnish the larger 
quantity for shipment, the small operator will sooner or later be 
forced to abandon the unequal contest, and surrender to his more 
opulent rival. If the principle is sound in its application to rival 
parties engaged in mining coal, it is equally applicable to mer- 
chants, manufacturers, millers, dealers in lumber and grain, and to 
everybody else interested in any business requiring any consider- 
able amount of transportation by rail; and it follows that the 
success of all such enterprises would depend as much on the favor 
of railroad officials as upon the energies and capacities of the 
parties prosecuting the same.” 

“It is not difficult with such a ruling to forecast the conse- 
quences. The men who control railroads would be quick to 
appreciate the power with which such a holding would invest 
them, and, it may be, not slow to make the most of their oppor- 
tunities, and perhaps tempted to favor their friends to the detri- 
ment of their personal or political opponents; or demand a 
division of the profits realized from such collateral pursuits as 
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could be favored or depressed by discrimination for or against 
them; or else, seeing the augmented power of capital, organize 
into overshadowing combinations and extinguish all petty com- 


. petition, monopolize business, and dictate the price of coal and 


every other commodity to consumers. We say these results might 
follow the exercise of such a right as is claimed for railroads in 
this case. But we think no such power exists in them; they ~ 
have been authorized for the common benefit of every one, and 
cannot be lawfully manipulated for the advantage of any class 
at the expense of any other. Capital needs no such extraneous 
aid. It possesses inherent advantages, which cannot be taken 
from it. But it has no just claim, by reason of its accumulated 
strength, to demand the use of the public highways of the coun- 
try, constructed for the common benefit of all, on more favorable 
terms than are accorded to the humblest of the land: and a 
discrimination in favor of parties furnishing the largest quantity 
of freight, and solely on that ground, is a discrimination in favor 
of capital, and is contrary to a sound public policy, violative of 
that equality of right guaranteed to every citizen, and a wrong 
to the disfavored party, for which the courts are competent to 
give redress.” ! 

It appears, therefore, that an increase in the quantity of freight 
will not per se warrant a reduction in rates. But it will, if the 
increase enables the company to perform the service at less ex- 
pense. This does not always follow. Thus, while the quantity 
shipped by A may be in the aggregate larger than that shipped 
by B, yet it may be delivered in so many separate parcels. con- 
signed to so many different consigners, or delivered at such in- 
convenient times for carriage, that the cost thereof is augmented, 
or at least not lessened. Therefore no reduction to A on account 
of his larger quantity will be warranted. It is never presumed 
that an increase of quantity lessens the expense of transportation. 
It must be clearly and affirmatively shown to have this effect by 
evidence. Then the reduction will be upheld by the court. 
This was recognized by Judge Baxter, in the decision above 
quoted, who approved a case where a reduced rate had been 
given in consideration of a very large quantity having been 
guaranteed to be delivered in full train loads of seven trains 


1 Per Baxter, C. J., Hays rv. Penna. Co., 12 Fed. Rep. 311. 
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per week. Such a delivery of full train loads was decided to be 
a good ground for reducing the rates. 

The changes of seasons will also be occasions for reasonable 
variations in rates, the expense of transportation being greater, 
for example, in winter than in summer? 

Again, variations in the assumption by the carrier of liability 
for the loss or damage of goods warrant corresponding variations 
in rates. It is not unreasonable for a railway company to agree 
to carry cattle at lower rates, on condition of being liable only 
for negligence, and not as insurers.’ 

A railway company may charge an extra price to persons who 
pay their fares upon the cars instead of at the company’s ticket- 
offices. Various reasons exist for this discrimination. Parties 
paying fares upon the cars render additional accounts necessary ; 
they cause inconvenience to conductors, and may seriously in- 
terfere with the performance by them of those duties essential 
to the safety of the trains ; they require the company to assume 
additional risk of mistakes, and fraud on the part of conductors: 
it is apparent, therefore, that they require extra services, and 
for these an extra compensation is clearly warranted. 

A conflict of authority exists as to whether a railway company 
whose ticket-office is closed may demand the extra fare from pas- 
sengers who have thus had no opportunity to pay their fares at 
such office. 

The Supreme Court of Connecticut held that the offer of the 
company to charge less if tickets were purchased at its ticket- 
offices than if fares were paid to the conductors upon its trains, 
was a mere proposal subject to suspension or withdrawal at any 
moment; and that such proposal was in fact withdrawn as to 
a particular station by the ticket agent closing his office and 


1 Nicholson v. G. W. R. Co., 4 C. B. 
N. 8. 366. 

2 In winter the expense of keeping the 
road free from snow is added; it is said 
(by the N. Y. Tribune) that the locomo- 
tive that pulls forty loaded freight cars on 
the Central (N. Y.) in summer cannot haul 
twenty or twenty-five in winter; more 
power is necessary, and more fuel con- 
sumed ; the wear and tear of machinery is 
greater; the losses from breakage and by 
frost are very large. 6 Railway Age, 504. 

8 Harris v. Midland R. Co., 25 W. R. 63. 


4 Nellis v. New York, &c. R. Co., 30 
N. Y. 505; Chicago, &c. R. Co. v. Parks, 
18 Ill. 460; St. Louis, &c. R. Co. v. Dal- 
by, 19 Ill. 353; St. Louis, &e. R. Co. v. 
South, 43 Ill. 177; Stephen v. Smith, 29 
Vt. 163; Porter v. New York, &c. R. Co., 
34 Barb. 353; Bordeaux v. Erie R. Co., 
8 Hun, 579; State v. Chovin, 7 Iowa, 204; 
Du Laurens rv. St. Paul, &e. R. Co., 15 
Minn. 56; Indianapolis, &e. R. Co. v. Ri- 
nard, 46 Ind. 293; Jeffersonville, &c. R. 
Co. v. Rogers, 28 Ind. 1; Hilliard r. Gould, 
34 N. H. 230; State v. Gould, 53 Me. 279. 
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ceasing to transact business; and that a passenger who had not 
been able to pay his fare at the closed office, and who had 
‘stepped aboard the train without a ticket, was liable for the 
extra fare! This case was followed by the Supreme Court of 
New York.? 

The authority of the former case is weakened by the dissent 
of two of the judges. In the latter case, the examination of 
adverse authorities is not complete, some of them not being al- 
luded to at all, and the examination of the others not being fair 
or thorough. It is not a well-considered case, and both that and 
the Connecticut case are opposed to reason and the clear weight 
of authority. 

It is not true that the closing of a ticket-cfficve is a withdrawal 
of the offer to carry at ticket rates. The law deduces no such 
conclusion from such an act, and as an inference of fact it is not 
at all legitimate. And, admitting that the offer so to discriminate 
is a mere proposal, it may reasonably be doubted whether the 
railway, a common carrier, has an unlimited right to change or 
withdraw the proposition. Could it do so, frequently and ar- 
bitrarily, when the effect of such withdrawal or changes would 
be to destroy that uniformity of charges which, as a common 
carrier, it is bound to maintain? *** We confess this seems to us 
too much like trifling with the public. The same principle would 
allow the station-agent to charge sixty cents one day for the 
same ticket, and the next day sixty-five cents, provided he could 
prove that to be a reasonable fare. It makes the whim or ca- 
price, or even neglect of every agent, the solemn act of the com- 
pany, to change every hour the tariff of charges held out to the 
public as the price of a particular service. It utterly destroys 
the doctrine of uniformity of charges which, however, they [the 
Connecticut court] evidently recognized as good law, and in- 
tended not to disturb.” § 

The sound rule, therefore, seems to be that a passenger, offer- 
ing to pay his fare upon the train, cannot be charged extra, 
unless the railway company, having established ticket-offices, has 


1 Crocker v. New London, &. R. Co. Ind. 5; Du Laurens v. St. Paul, &. R. Co., 
24 Conn. 251. 15 Minn. 57. 
2 Bordeaux v. Erie R. Co., 8 Hun, * Du Laurens v. St. Paul, &e. R. Co., 15 
579. Minn. 57. 
3 Jeffersonvile, &c. R. Co. v. Rogers, 28 5 Per Caton, J., in St. Louis, &e. R. 
Co. v. Dalby, 19 Ill. 364. 
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afforded him a reasonable opportunity to purchase a ticket thereat 
prior to entering the cars.’ Such an opportunity is afforded by 
a ticket-oflice in charge of a competent person, which is kept 
open a reasonable time before and up to the departure of the 
train. But a person applying for a ticket at such office, who 
is refused because the ticket agent has no ticket such as is de- 
sired, it being his duty, however, to have such tickets, cannot 
be compelled to pay the extra price.” 

It will be observed that the rule requires the office to be kept 
open before and up to the departure of the train. This was by 
statute in New York ; but according to many cases it is the rule 
of the common law. In New York, the court, construing the 
statute, held that the time of departure meant was the time of 
actual departure ; and this, notwithstanding the train might be 
behind time.* Other courts, however, construing the common- 
law rule, hold that the time referred to is not the actual but the 
advertised time of departure. “ An agent ata railroad station 
who sells tickets is not only ‘ ticket-agent,’ but he is the ‘ station- 
agent,’ and has much to do with freight and other matters requir- 
ing care and attention. It would be unreasonable to require him 
to neglect these matters, and confine him within the reach of the 
small opening at which the tickets are delivered, waiting for a 
delayed train, and not a passenger applying for a ticket.’4 A 
passenger applying at a closed ticket-office after the advertised, 
but before the actual, time of starting the train, and who failed 
to get a ticket there, was held liable to pay the extra fare. And 
if a passenger pay only from one station to another, without a 
ticket, he may be charged extra at each station.® 

But the extra price chargeable to persons who, having had a 
reasonable opportunity to purchase tickets, pay their fare upon 
the train, must in itself be reasonable.? The reasonableness of 
five or ten cents extra has never been questioned ; indeed, its 


1 Chicago, &c. R. Co. v. Parks, 18 Tl. 3 Nellis v. New York, &c. R. Co., 30 
460; St. Louis, &c. R. Co. v. Dalby, 19 N. Y. 505. 
Til. 352; Chicago, &c. R. Co. v. Flagg, 43 4 Per Breese, J., in St. Louis, &. R. 
Til. 364; Du Laurens v. St. Paul, &c. R. Co. ». South, 43 Ill. 181. 
Co., 15 Minn. 49; Jeffersonville, &. R. 5 Idem. 
Co. v. Rogers, 38 Ind. 116; 8. c. 28 ® Chicago, B., & Q.R. Co. v. Parks, 18 
Ind. 1. Til. 460. 

2 Indianapolis, &c. R. Co. v. Rinard, 46 7 St. Louis, &e R. Co. v. South, 43 IIl. 
Ind. 293. 176. 
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reasonableness has been voluntarily affirmed.’ But a railway 
regulation, that ‘any passenger travelling without a ticket . . . 
shall be required to pay the fare from the station whence the 
train originally started to the end of his journey,” is unreason- 
able and void. 


“ For where crimes are the same, and the criminality equal, equality of 
punishment is of the essence of penal legislation and justice. Here, the 
offence being the same and the criminality equal, whether the offence 
occurs at one end of the line or the other, the degree of punishment is 
made to depend on whether the offence has been committed at the one end 
or the other, its severity increasing as we advance toward the terminus ad 
quem. To illustrate the position, let us suppose a line of sixty miles in 
length, with stations every ten miles. The man who, having travelled to 
the station next to that from which the train started, refuses to produce his 
ticket will have to pay the precise fare for the distance he has travelled ; 
in other words, will not have to pay any penalty at all. The man who 
does the corresponding thing at the further end of the line — that is to 
say, who travels the last ten miles of the distance, and then fails to pro- 
duce his ticket — has to pay, in addition to the proper fare for the dis- 
tance he has travelled, the fare due for the fifty miles over which he has 
not travelled, as a penalty; while, as we have just seen, the offender at the 
other end of the line pays no penalty at all. And the same thing occurs, 
though of course the disproportion is not so striking in all other instances 
which may happen according to whether the offence occurred near to or 
farther from the terminus a quo. The injustice arising from a law operat- 
ing thus unequally, so much more heavily when the offence has been 
committed at one end of the line than when it occurs at the other, is too 
manifest to admit of such a by-law being held to be reasonable.” ? 


II. Quality of Transportation Services. —No cases have been 
found in which discrimination in rates on account of quality of 
services has been brought in question. But such discrimina- 
tions are habitually made by railways and other common carriers. 
They may undoubtedly be just and reasonable, and, if so, are 
undoubtedly legal. Thus, differences in the comforts and con- 
veniences of different cars, or of different parts of the same ear. 
steamship, or other vehicle, and differences in speed, may reason- 
ably warrant variations in rates. But examples of them need 
hardly be mentioned. 


1 Hilliard rv. Goold, 34 N. H. 230. Southeastern R. Co., 23 Alb. Law Jour. 
2 Per Cockburn, C. J., in Saunders v. 10. 


VOL. 111. —N. 8. 57 
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III. Persons for whom the Transportation Service is rendered, 
— A common carrier is bound to treat all who are in similar cir. 
cumstances alike. It cannot unjustly favor even itself, or another 
carrier, or any of the public.! 

Messrs. R., coal-dealers in Ipswich, who sent from thence coal 
which had come thither by sea, were charged a higher rate than 
Messrs. P., the rate charged the latter being so fixed as to enable 
them to compete with Messrs. R. in coal which had not the ad- 
vantage of cheap sea transportation. The company’s counsel 
said: ** The object is to enable Yorkshire and Staffordshire coal 
to compete with Northumberland and Durham, which have the 
advantage of a cheaper mode of conveyance to Ipswich.” Crow- 
der, J., said: ** The object is to. benefit the one dealer at the 
expense of the other, by depriving the latter of the natural ad- 
vantages of his position.” Cresswell, J., asked: “ Would it be 
justifiable in the company to carry cattle for a Norfolk farmer at 
a cheaper rate than for an Essex farmer, in order to enable the 
former to compete upon more equal terms with the London mar- 
ket?” and the company were enjoined from unduly preferring 
Messrs. P.? 

Railway companies must allow’ carriers for carting goods the 
same amounts which they charge to the public or allow to their 
own agents in respect of such cartage.2 They cannot charge one 
railway company for switching services where such services are 
rendered gratis to all other companies.* Nor can they sell tickets 
to some persons and refuse to sell them to others. And where 
a rate is fixed to a given city, a railroad company cannot charge 
that rate for delivering goods to one man having a warehouse 
upon its line and within such city, and another rate to another 
man who also has his warehouse upon the company’s line, but 
at a different point within such city.6 

Nor can common carriers discriminate between different com- 
munities or localities. Such discrimination does not differ in 
reason or principle, and is no more permissible than discrimina- 


1 Shipper v. Penn. R. Co., 47 Pa. St. 4 Tipp, &. Co. v. Rhymney R. Co., 2 
341; Cumberland Valley Co.’s Appeal, 62 Nev, & Mac. 176. 
Pa. St. 218. 5 46 Ind. 47. 

2 Ransome v. Eastern Co.’s R. Co., 1 6 Vincent v. C. & A. R. R. Co., 39 Ill. 
Ney. & Mac. 63. 33. And see People v.C. & A. R. R. Co., 

8 Goddard v. London & S. W. R. Co., 55 Tl. 111; C. & N. W. R. Co. v. People, 
1 Nev. & Mac. 308. 56 Ill. 365. 
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tion between individuals.!. But it has been said that, “In no 
just sense can the adoption and enforcement of a rate of tolls for 
the transportation of merchandise which is the subject of domes- 
tic trade, carried in the prosecution of such trade, and a different 
rate for similar articles imported and carried in the conduct of a 
foreign or extra-territorial trade, be regarded as a discrimination 
between individuals.” 

It appears that a railway company may establish a “ through” 
line and rate in connection with a steamboat company, and agree 
to divide or “pro rate” through charges with such company ; 
and it is not unjustly discriminative against other steamboat 
owners for the railway company to refuse to establish a “ through ” 
line and rate and to “pro rate” with them; the railway com- 
pany being, however, willing to carry goods consigned to them, 
but charging therefor at the ‘ local” rate offered to all the pub- 
lic for the same service.* 

An agreement by a railway to allow a shipper such a rebate as 
will bring his freights from C. and from P. respectively twenty 
and ten cents lower than the lowest rates given other shippers, is 
void as creating an illegal preference And if, by reason of 
bribes or other improper inducements, railway employés prefer 
one person over another, the company will be liable for the dam- 
ages thereby sustained.® 

One case in Pennsylvania remains to be noticed in connection 
with preferences of persons or communities. The State of Penn- 
sylvania imposed a tonnage tax upon railways doing business 
within it. Foreign and inter-state traffic carriable by Pennsylva- 
nia roads could also be carried as well by competing lines in other 
States where no tonnage tax was imposed, and such traffic would 
have been diverted from the Pennsylvania roads *o those of other 
States, if the former had advanced its rates upon that traffic in 
order to meet the tonnage tax thereon. Therefore they did not 
raise their rates upon foreign and inter-state traffic, but proceeded 
so to advance rates on domestic traffic as to make good the ton- 
nage tax upon all the traffic State, inter-state, and foreign — 


1C.& A. R.R. Co. v. People, 67 Ill. &e. Co. v. London, &. R. Co., 2 Nev. & 
11, 18. Mac. 341. 

2 Per Strong, J., in Shipper v. Penn. 4 Messinger v. Penn. R. Co., 36 N. J. 
R. Co., 47 Pa. St. 341. L. 407. 

8 Eclipse Towboat Co. v. Pontchar- * Galena, &. R. Co. v. Rue, 18 Ml. 
train R. Co., 24 La. Ann. 1; South Sea, 488. 
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carried by them. Practically this was discrimination against 
home trade and production. Goods were carried from points 
west of Pittsburg to Philadelphia for smaller prices than were 
charged for carrying similar goods merely from Pittsburg to Phil- 
adelphia. The tonnage tax fell upon the domestic traffic exclu- 
sively. To remedy this, the legislature required the companies 
to make a reduction upon * local ” (domestic) freight equal to 
the tonnage tax chargeable thereon ; and it fixed a maximum of 
rates for such traffic. Upon the domestic goods in question the 
defendant company charged a rate — thirty-six cents from Pitts- 
burg to Philadelphia — within the maximum. Shipper, a mer- 
chant in Philadelphia, shipped flour from Wheeling, Virginia, via 
Pittsburg, to Philadelphia, over- defendant’s road, and being 
charged a higher rate — seventy-two cents — thereon, sought to 
recover the excess. Held, that freight coming from outside the 
State to Pittsburg, to be shipped to Philadelphia, was not 
“local” or domestic freight within the act regulating the charges 
upon that traffic, and that the higher rate was legally charged 
as to extra-territorial freight. ‘* We are not prepared to say,” 
said the court, “ that a railroad company may not discriminate 
in its rate of tolls in favor of domestic trade over foreign ; in 
favor of home products over those which are extra-territorial, 
especially when the railroad lies wholly within the State. Own- 
ership may not be a reasonable ground for a distinction, but 
weight, bulk, value, place of production, and many other things 
may be.” 

This does not seem satisfactory. The price chargeable for a 
service should be measured by the amount and quality of such 
service; but here a new criterion by which to adjust rates — 
place of production —is introduced. Unless place of production 
increases or lessens the cost of conveyance (and it is not per- 
ceived that it did in this case), it is difficult to see why it should 
affect the price payable for conveyance. Notwithstanding the ser- 
vice in carrying the goods from Pittsburg to Philadelphia is the 
same whether they come from outside the State or within it, the 
case holds it legal to charge a higher rate — seventy-two cents to 
thirty-six cents—on the former than on the latter. Such a dis- 
crimination as this generally made as to all goods would effect the 


1 Shipper v. Penn. R. Co., 47 Pa. St. 338. 
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almost complete exclusion of the productions, manufactures, and 
commodities of other States from the State in which it was made. 
How could persons ‘dealing in the goods of other States compete 
with those dealing in similar goods of Pennsylvania? Obviously 
only at a great disadvantage, if at all. Such a discriminative 
rate would be substantially a tax upon imports, and the railway 
regulation under which it became chargeable a highly “ protec- 
tive” regulation of commerce, than which no more efficacious 
mean for the restriction and embarrassment of inter-state and 
foreign commerce could be devised. Its continued use by the 
railroads of the country would totally destroy the commercial 
unity of the nation. 

If the States managed the railroads, they could not so discrimi- 
nate ; it would be unconstitutional, as being a State regulation of 
inter-state and foreign commerce and as a tax upon imports. The 
railroads are quasi agents of the States to furnish the public with 
transportation. How can they, the agents, make a discriminative 
charge which their principals could not constitutionally exact ? 

IV. Competition, and its Legal Effect upon Traffic Rates. —A 
passenger, desiring to go to Diss, to which the fare was 7s., 
bought a ticket to Norwich, a more distant place, where com- 
petition had reduced the fare to 5s. He got off at Diss, and, 
refusing to pay the difference in fare, was prosecuted for 40s. 
penalty imposed by a regulation of the company for entering a 
carriage without having first paid his fare. Lord Campbell 
thought he had paid fare within the meaning of the regulation, 
and hence he held the penalty not recoverable. His Lordship 
said, however: “I cautiously abstain from expressing any opin- 
ion as to the power of the company to make special regulations 
or by-laws so as to enforce larger fares for shorter distances ;” 
and nothing was decided concerning competition.! 

Passengers from D. to H. were charged 8s.; those from D. 
via H. to L. were charged so low as to make the rate to them 
between D. and H. only 2s. Injunction was asked to prevent 
the inequality of charges between D. and H., and it was refused, 
on the ground that the statute under which it was sought only 
prohibited discriminations in facilities and not discriminations in 
terms, and no question as to competition, and its consequence, 
reduced terminal rates, was decided in that case.” 


1 Reg. v. Frere, 4 El. & Bl. 598; 8. c. 2 Atty.-Genl. v. B. & D. J. R. Co., 2 
29 Eng. L. & Eq. 143. R. C. 24. 
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The question was thus stated: “ Again, if two railways start 
from the same terminus, and arrive at the same terminus, must 
they charge for the whole line at the same rate as from intermedi- 
ate stations to either terminus? or may they carry at lower rates 
the whole distance in order to compete with each other ...?”! 
But it was not answered. 

Then it was said that “a railway company, although they 
should have the right to lay down certain rules in reference to 
particular circumstances, provided they act bona fide with regard 
to their own interests and the interests of the public, should not 
be at liberty to make particular bargains with particular individ- 
uals whereby one person is benefited and another injured ;”? 
and this principle was subsequently thus applied: The Midland 
Railway Company was so situated with reference to A’s and B’s 
breweries that their traffic naturally went to that company, its 
position enabling it to handle it more cheaply than the London 
and North Western Railway Company ; and in order to divert 
this traffic to its line the latter company made a special agree- 
ment with A and B, giving them a much cheaper rate than C, a 
brewer in the same town. C complained, “ The local relation 
of the Midland to the traffic,” said the court, “is such that it 
must have the preference; and if another company under such 
circumstances aims at diverting that traffic into its own channels, 
we think, looking at the matter in its bearing on the rights under 
the statute of third parties, that their interests ought not to be 
sacrificed or placed at a disadvantage in the pursuit, however 
otherwise legitimate of that object. . . . We do not think that 
a competition limited to them (A and B) in its operation is a 
sufficient ground for the arrangement made in their favor ;” and 
it was enjoined.’ 

This much, therefore, appears to be decided: Railway compa- 
nies cannot, merely for the sake of competing with another line 
and to increase their traffic, reduce their rates in favor of an indi- 
vidual at the competing point. This would seem to imply that 
they might reduce rates to the public at large.’ 

But admitting that a railway company cannot, in order to com- 


1 Per Cresswell, J., in Ransome v. East- 8 Thompson v. London, &e. R. Co., 2 
ern Co.’s R. Co., 1 Nev. & Mac. 63, 70. Nev. & Mac. 121. 

2 Per Cockburn, C. J., in Harris v. 4 See case last cited. 
Cockermouth, 1 Nev. & Mac. 97, 104. 
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te with a rival carrier, reduce its rates to particular individuals 
of the public, the broader question still remains: Can a common 
carrier, in order to compete with its rival, lower rates to the whole 
of the public at the points of competition ? 

By a threat to build a competing line, a railway company was 
induced to give an individual owning collieries near its line rates 
lower than those given other colliery owners. This was held an 
undue preference, and enjoined. Williams, J., said : — 


“Tt has also been said that some expenses have been incurred by Lord 
Lonsdale in approximating the produce of his pits to the railroad, and that 
- if the company choose to take that into consideration, and to allow for 
such expenses to him in the shape of a reduced charge for the carriage of 
coals that have been so approximated to the railway, that is not an undue 
preference. I think it is; and I may remark that railways, though they 
are executed directly to benefit individuals, are yet in violation of the com- 
mon law of the land; and one condition on which such violation is sanc- 
tioned is, that the railway shall not only contribute to the advantage of 
the adventurers, but also to the general benefit of the public. When a 
public railroad is made, any man who, by the natural position of his land, 
has the advantage of proximity to the railroad, has an advantage the right 
to which nobody can legally disturb or diminish. It would be very un- 
just if it were not so; because the proprietor of land so situate may have 
withdrawn his opposition to the bill in parliament, or he may have sold 
his land without ditficulty to the company, in contemplation of having this 
advantage when the railway bill had passed. Under such circumstances 
the railway company ought not to be allowed to deprive him of that ad- 
vantage, which they would do if they could say that another person who is 
- ata greater distance than himself from the railroad, and over whom for 
that reason he has an advantage, if such person spends money for the pur- 
pose of bringing himself, as it were, to any equal distance, shall be allowed 
for such expense by having his coals and other things carried at a lower 
rate. It is obvious that by such an allowance the company would be in 
fact depriving him of his advantage to a very considerable extent.” 4 


The Festiniog Railway Company, with the object of discourag- 
ing the construction of a competing line, offered to carry slate for 
all quarry owners who would agree to send all their slate over its 
line for a fixed number of years, at a less rate than it charged 
for the same service to complainants, who refused to bind them- 


1 Harris v. Cockermouth, 1 Nev. & Mac. 105. 
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selves by such an agreement. The court said: ‘ Equal treat- 
ment does not consist in all being offered a similar agreement; 
for if the agreement is not for the public interests, or goes beyond 
the fair regard which a company may pay for its own interests, 
it leaves untouched the right of all, under the Traffic Act, to be 
put upon equal terms. Now, it is no advantage to the public 
that a district should be served by only one railway, and a trader 
ought not to forfeit his right under the statute because he objects 
to a condition which he may consider to be detrimental to the pub- 
lic interests no less than to himself; and although a company may 
consult its own fair interests, this does not extend to interests 
remote from present transactions and from any profits to be made 
out of them. The Traffic Act would never apply, if it were a 
sufficient answer to a complaint of preference, that the favored 
persons had agreed to aid the company in warding off some 
threatened or apprehended competition. A railway company 
cannot compel the public to purchase equality of treatment by 
imposing conditions of that character, or of the character of those 
contained in the special agreements of the Festiniog Railway 
Company. The same offer may be made to all; but circum- 
stances are so unlike, that every kind of partiality would ensue 
if the offer must be accepted or the parties submit to a higher 
charge.” 

The question whether threatened competition warrants a re- 
duction in rates from these cases appears to have been answered 
in the negative. But there are certainly dicta in the English 
cases to the effect that actual competition will warrant a reduc- 
tion in rates. ‘So, also, if a company were to make a distinction 
between terminal traffic and intermediate traffic, there might be 
very fair and sufficient reasons for their so doing. As, for in- 
stance, in respect of terminal traffic, there might be competition 
with another railway ;”? but it is believed that no case has yet 
decided that competition is per se a valid reason for reducing 
rates, even to the public. 

In Illinois this has been said oditer: “ If a farmer living three 
miles from the Springfield station upon this company’s road is 
charged fifteen cents per bushel for shipping his corn to Chicago, 
is it just that the farmer who lives twenty miles nearer Chicago 


1 Dephuyss, &c. Co. v. Festiniog Ry. 2 Per Cockburn, C. J., in Harris v. 
Co., 2 N. & M. 79, 80. Cockermouth, 1 Nev. & Mac. 103. 
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should be charged a higher sum? Certainly not, unless the rail- 
way company can show a peculiar state of affairs to justify the 
discrimination, and this must be something more than the mere 
fact that there are competing lines at one point and not at the 
other.” In this case, residents of Bloomington were charged a 
rate of $5.00 per M on lumber shipped from Chicago, while res- 
idents of Lexington, a town sixteen miles nearer Chicago, but 
between which and Chicago there was no competing line, were 
charged by the same company $5.65 per M. The company ad- 
mitted that it had no right unjustly to discriminate, but urged 
that the rate to Lexington was in fact reasonable and that that 
to Bloomington was unreasonably low, and insisted that no dis- 
crimination was unjust if the persons discriminated against were 
not charged unreasonable rates. But the court said: “ They 
cannot be reasonable, and the discrimination must be unjust, if 
the lesser rates for the greater distance have been established 
merely because the company has ceased to exercise at that point 
(Bloomington) a practical monopoly. It cannot be supposed 
that either of the competing lines would establish a permanent 
rate of charges upon a scale that would not furnish a remunera- 
tive profit. The rates to Bloomington would be established 
under the influence of a fair competition which, by the ordinary 
laws that govern commerce, might be relied upon as establishing 
arate not unreasonably low. At Lexington the rates would be 
established by the uncontrolled discretion of the company, and it 
should not cause surprise if they were fixed unreasonably high. 
If the rates are not unreasonably low at Bloomington, they are 
unreasonably high at Lexington. If they are unreasonably low 
at Bloomington and at all other points touched by competing 
lines, is it not certain that the company will indemnify itself by 
charging, at the stations where there is no competition, a rate 
unreasonably high? And will not a discrimination arising solely 
from such a cause be necessarily an unjust and injurious discrim- 
ination as to all persons shipping or receiving freights at the 
non-competing stations? If Lexington is a town where a con- 
siderable business is done, it is evident that this discrimination 
of rates, if permanently established, will diminish its business 
and check its growth. It was never intended or expected that 
these corporations should use their power to benefit particular 
individuals or build up particular localities by arbitrary discrimi- 
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nations in their favor that must cause injury to other persons or 
places engaged in rival pursuits or occupying rival positions, It 
is vain to say, in defence of such discriminations, made without 
just cause, that the rate of charges against the injured person or 
locality is a reasonable rate, and therefore no injury is done..., 
Even if reasonable when regarded in reference to the profit upon 
the capital invested in the road, they are not reasonable in the 
true sense of the term, if no satisfactory reason can be given for 
charging less rates for the same or for greater services rendered 
to persons doing business with the company at neighboring 
stations.” ! 

It is noticeable that all the cases discuss the price chargeable 
for transportation with reference to cost of conveyance, and 
legitimate variations in accordance therewith are everywhere 
held reasonable and legal. This is obviously just. But it is 
not perceived that competition reduces the cost of conveyance. 
Indeed, it might perhaps with greater reason be said to increase 
it, since one read carrying all the freight could, because of the 
larger quantity, probably do it more cheaply than all of the roads, 
each carrying a portion. If competition does not reduce the cost 
of conveyance, why should it be a reason for reducing the rates 
chargeable therefor ? 

The law may thus briefly be stated. Common carriers cannot 
lawfully make any arbitrary, unreasonable discriminations be- 
tween individuals. Every one of the public is entitled to the 
same facilities and accommodations for the transportation of his 
person or his property that are afforded to any other persons or 
property similarly situated. No arbitrary distinctions in prices 
can lawfully be made between individuals. Such discriminations 
in prices as are lawful must be based upon facts which affect the 
cost of conveyance. Several such facts may be noted. Grades: 
Rates may lawfully be higher over heavily graded roads, or por- 
tions of the same road, than over such lines as are level or lightly 
graded. Curvature may also warrant an increase of rates, the 
expense of running around curves exceeding that of carriage in 
straight lines. Volume of Traffic: This decreases the number 
of empty cars necessarily hauled or lying idle, and operates to 
reduce expenses and rates. Mileage; the times and manner 


1 Per Lawrence, C.J.,in C. & A. R. R. Co. v. People, 67 Ill. 11. 
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of delivering and carrying traffic; the liability of the carrier, 
whether as an insurer or not; the kind of cars; the speed of 
trains, —all these and many other facts affect the expense of 
carriage, and warrant discriminations in the prices chargeable for 
it. But the evidence must show the existence of such of these 
facts as are relied upon to justify the discrimination; and the 
effect of such facts, whether as lessening or increasing the cost 
of carriage, must also be shown by the evidence. When an un- 
just discrimination in prices is shown to exist, the common carrier 
guilty of it will be enjoined by a court of chancery not to con- 
tinue it. And one who has been unjustly discriminated against 
may recover the excessive freights he has paid by an action at 
common law. 


ADELBERT HAMILTON. 
Cu1caco, Illinois. 
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A Treatise on the Law of Mortgages of Real Property. By Lronarp A, 
Jones. In two volumes. Third edition. Boston: Houghton, Mifflin, 
& Co. 1882. 

Tus edition of Mr. Jones’s well-known work is new, not only because it 
contains a large number of cases added since the second edition, but also because 
the author has added to the text his own account of the development of the law 
of mortgages as it appears in new cases. A comparison, for instance, of chap- 
ter 17, on “A Purchaser’s Rights and Liabilities,” with the same chapter in 
the second edition, shows that the author is alive to the latest law. The same 
careful consideration of the practical necessities and convenience of the profes- 
sion which has belonged to the work as a whole since the first is evident here. 
For instance, even Massachusetts lawyers are frequently delayed by a necessary 
want of familiarity with the chapters of the new revision of their statutes, called 
the Public Statutes, enacted this year. In view of this, Mr. Jones refers to both 
this revision and the preceding revision, called the General Statutes, by chap- 
ter and section. References to the recent statutes of other States have been 
added. We have used this third edition to our advantage in business. 


The Admiralty Decisions of Sir William Young, Kt., LL. B., Judge of the 
Court of Viee-Admiralty for the Province of Nova Scotia, and late Chief 
Justice of the Supreme Court. 1865-1880. Edited by JAmes M. Oxey, 
LL. B., B. A., Barrister-at-Law, Editor of ‘‘ The Nova Scotia Decisions.” 
Toronto: Carswell & Co., Law Book Publishers. 1882. pp. 312. 

Tuis is a very pretty little volume, and, gayly half-bound as it is, reminds 
one of a ‘ kind-hearted play-book.” And, like all admiralty reports, it is very 
pleasant reading. The judge is evidently able and learned in the law, as, 
indeed, he should be; for it appears that he continued to be a judge of the 
Supreme Court, as well as of that of Vice-Admiralty, for some, at least, of the 
years covered by these reports. There is nothing particularly new in the cases 
except in a few which relate exclusively to the local law of the Province, and 
some of the reports exhibit that diverting negligence which is a feature of too 
many English reports of maritime decisions. In the case of the Margaret, for 
instance, the value of the vessel saved is not given, the award being stated to 
be “ somewhat less than one-half the amount claimed” by salvors. And, on 
the previous page, in the case of the Atlantic, fifteen hundred dollars were 
awarded by way of life-salvage, to sixteen men, but against what or whom in 
no way appears. The English Merchant Shipping Act of 1854 allows the 


1 Page 171. 
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court to award salvage for the saving of life from wrecked vessels against 
anything saved from the wreck, and, where nothing is so saved, permits the 
Board of Trade to make an allowance, in its discretion, from a specified fund. 
But this statute is not referred to. 

The learned judge occasionally adverts to the taxable costs of his court as 
exceptionally and unreasonably large, and an illustration of this peculiarity is 
given, though apparently without intention, in the case of Two Bales of Cot- 
ton,! where some fishermen, having picked up the waifs far out at sea, libelled 
them, and were told by the court that upon paying into the Registry the sum of 
$99.41, ‘being the costs computed at the lowest rates,” they might take the 
property and divide it among themselves. This was in the year 1873, when the 
average value of a bale of cotton may be supposed to have been about fifty 
dollars. We hope, but can hardly believe, that in this case the market value 
of the fibre was enhanced by the action of salt water. And, perhaps, we may 
add, that many of our readers would rejoice if excessive costs were peculiar to 
British Courts of Admiralty. 

The Chase? was a steamer which, being improperly secured to a wharf, “ inas- 
much as only one spile was used, while several were available,” broke loose in 
a gale and damaged another wharf. She was held liable with costs for the 
damage, and the decree was affirmed by “the Lords of the Judicial Committee 
of the Privy Council” on appeal, and their Lordships were good enough to say 
in their opinion, ‘‘ Nothing need be said about the word ‘spile.’ It may be 
the word used there. It means a post.” There is an undefinable charin in this 
supercilious reflection upon Colonial etymology. We find that Worcester speaks 
respectfully enough of the word ; and if we thought as much of the matter as did 
the judicial committee, we would examine other dictionaries, which we venture 
to believe they did not. In this case the opinion of a captain in the Royal Navy 
is given. It is addressed, by the way, ‘To the Honourable, The Chief Justice 
of N. Scotia.” This naval officer had been engaged in the case as “ nautical 
assessor,” a sort of associate justice, whose duty is similar to that of the ‘ elder 
brethren of the Trinity,” in other words, certain experienced pilots of the 
Trinity House, who assist the judge in the Admiralty Court in England with 
their advice when called upon. The judge himself determines, of course, what 
evidence shall be received, but when that is settled the nautical expert gives his 
opinion as to the result. When it is considered that the seaman will have a 
much clearer idea in his mind than a landsman can have of the cireumstances ot 
a transaction on the ocean, and that this idea may be by no means as correct or 
clear, and that the seaman is not trained to keep his judgment clear from bias 
of every sort, the plan of taking such an officer into council seems by no means 
so wise as that which confines his duties to the witness-stand. At least one 
experienced and very upright underwriter of our acquaintance was wont to com- 
plain that in eases of collision between British and foreign vessels, the foreigner 
was rather apt to meet with disfavor at the hands of the gentlemen with the 
venerable names. 

The system certainly impairs the sense of responsibility on the part of the 


1 Page 135. 2 Page 113. 
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magistrates, if, indeed, it does not in effect annihilate it. Improvements in law 
are proverbially slow, and our English friends are at present finding them per- 
plexing as well. And, although new statutes appear from time to time, the 
learned judge of the Vice-Admiralty Court of Nova Scotia still finds himself 
struggling with unnecessary incapacities in the way of jurisdiction, — a cireum- 
stance much to be regretted in a land so abounding in ships, seafaring men, 
and water-ways. Certainly, for the sailor, there is no tribunal so convenient ag 
a Court of Admiralty. 


Exonerative Insanity. Addresses delivered by Jonn A. TAYLOR, in the cases 
of Burroughs and Fuchs, who were indicted and tried for murder at Oyer and 
Terminer of the Superior Court, held in Kings County, N. Y. New York: 
8. 8. Peloubet & Co., Law Booksellers and Publishers. 1882. pp. 87. 

Ir is natural to suppose that there would be, in two arguments in defence of 
persons indicted for murder, delivered six years ago, and now published inde- 
pendently of reports of the eases, something of such general interest as to war- 
rant a resuscitation so unusual. And where the title of the volume containing 
them indicates a subject which has been profusely discussed, and has taken a 
strong hold of the public mind, one expects to find some original views, or at 
least a clear exposition of the best opinions hitherto entertained, in regard to it. 
But the publication before us altogether contradicts such supposition, and dis- 
appoints such expectation. 

The addresses are very ordinary productions, displaying neither scholarship 
nor any other quality of value. Their deficiencies are far more conspicuous 
than their merits ; and it is gratifying to learn from the publishers’ preface that 
professional promotion has prevented the learned counsel from expanding them 
into a treatise. 

He was not misled into the error of this publication by the success of his 
efforts; for in the one case the prosecuting officer asked for a verdict of not 
guilty, by reason of insanity, and in the other his client was convicted of mur- 
der in the first degree, although it would appear, from the very bald and insuf- 
ficient statement of the facts prefixed to the argument, that the defendant had 
killed the invader of his home, suddenly, and upon ocular demonstration of the 
greatest possible injury he could receive as a husband. The sentence of death 
was commuted, and, after about a year’s imprisonment, the poor man was dis- 
covered to be insane. One of his expressions is worth preserving. He said, on 
the witness-stand, that for some days after the fatal act he was “like a shadow 
on the wall.” The jury would appear to have been misled by the fact that the 
body of the victim was cut to pieces for the purpose of concealment. It was 
mainly upon the right of a man to defend his home from criminal aggression, 
and scarcely at all upon insanity, that the defence was rested; and the argu- 
ment in this case, if of worth anywhere, is certainly of none whatever in the 
realm of ‘ exonerative insanity.” 

When, as in another case in New York, a defendant could be acquitted, be- 
cause, although the jury found him to have been sane a moment before and a 
moment after the homicide, they could not be sure that he was so at the precise 
moment when he fired the fatal shot, perhaps it will be agreed that this kind 
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of exoneration was carried quite as far as the public safety permits, and that 
a widespread doubt of the efficiency of our regular tribunals lies at the root of 
much of the crime for which Judge Lynch is held to be responsible. 


A Practical Exposition of the Principles of Equity, illustrated by the Leading 
Decisions thereon. For Students and Practitioners. By H. Arruur Samira, 
M. A., LL. B. (Lond.), of the Middle Temple, Barrister-at-Law. London: 
Stevens & Sons, 119 Chancery Lane, Law Publishers and Booksellers. 1882. 
pp. xlviii, 752. 

Tue author has undertaken to provide in this book a manual for the use of 
students, which shall state clearly the principles of equity now recognized in 
England, associated with the leading cases which establish them. Abandon- 
ing the division first adopted by Story, which distinguishes between the concur- 
rent, the exclusive, and the auxiliary jurisdiction of equity, he has divided his 
subject, as Story subdivided the head of concurrent jurisdiction, into two 
branches: one, where the jurisdiction depends on the subject-matter; and the 
other, where it depends on the peculiar remedies which equity administers. His 
arrangement is logical ; his statements are clear, concise, and accurate ; his treat- 
ment of each topic seems adequate. He deals with the history of his subject 
only when and so far as it is necessary to explain existing principles, and he has 
wasted no space on what is obsolete. He has attempted only to give a concise 
statement of what is now the law, and he has succeeded admirably. His book 


will be invaluable to students, and very convenient to the practising lawyer. 
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Reports of Cases decided in the Court of Chancery, the Prerogative Court, and, on 
appeal, in the Court of Errors and Appeals, of the State of New Jersey. John H. 
Stewart, Reporter. Vol. VILI. Trenton, N. J.: The W. S. Sharp Printing Co. 
1882. 


Was the Canon-law Computation the Rule of Force in Georgia, to determine the Next- 
of-kin to an Intestate in the Degrees remoter than the Fourth by the Civil Law ? 
By Joseph A. Cronk, of Savannah, Ga. Montgomery, Ala.: Alfred & Beers. 
1882. pp. 27. 


Journal des Sociétés Civiles et Commerciales. Paris: L. Larose et Forcel, Libraires- 
Editeurs. 22, Rue Soufflot, 22. 
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GENERAL NOTES. 


The Toy Pistol. — ‘In a case just decided in Indiana (Brinford v. Johnson, 
15 Central Law Journal, 267), defendant was held responsible for the wounding 
of a child by a toy pistol sold in violation of the statute. 

“ The main question was whether the result was too remote from the wrong 
done by the defendant. On this subject the court say: The fact that some 
agency intervenes between the original wrong and the injury does not necessarily 
bring the case within the rule. On the contrary, it is firmly settled that the 
intervention of a third person, or of other and new direct causes, does not pre- 
clude a recovery if the injury was the natural or probable result of the original 
wrong. Billman v. Indianapolis, &c«. R. Co., 76 Ind. 166. This remounts to 
the famous case of Scott v. Shepherd, 2 Black, 892, commonly known as the 
‘Squib ease.’ The rule goes so far as to hold that the original wrong-doer is 
responsible, even though the agency of a second wrong-doer intervened. This 
doctrine is enfureed with great power by Cockburn, C. J., in Clark v. Chambers, 
7 C. 8. J., and is approved by the text-writers, Cooley on Torts, 70; Addison 
on Torts, see. 12. 

“ Although the act of the lad Bertie intervened between the original wrong 
and the injury, we cannot deny a recovery if we find that the injury was the 
natural or probable result of appellant’s original wrong. 

“In Henry v. Southern Pacific R. R. Co., 50 Cal. 176, it was said: ‘A long 
series of judicial decisions has defined proximate or immediate and direct dam- 
ages to be the ordinary and natural results of the negligence, such as are usual 
and probable, and might, therefore, have been expected.’ Lord Ellenborough 
said, in Townsend v. Walthen, 9 East, 280, that ‘Every man must be taken 
to contemplate the probable consequence of the act he does.’ 

“In Billman v. Indianapolis, &c. R. Co., supra, very many cases are cited 
declaring and enforcing this doctrine, and we deem it unnecessary to here repeat 
the citations. Under the rule declared in the cases referred to, it is clear that 
one who sells dangerous explosives to a child, knowing that they are to be used 
in such a manner as to put in jeopardy the lives of others, must be taken to con- 
template the probable consequences of his wrongful act. It is a probable con- 
sequence of such a sale as that charged against appellant that the explosives 
may and will be so used by children, among whom it is natural to expect that they 
will be taken, as to injure the buyers or their associates. 
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“The court do not base their decision upon the fact that the sale of the pistol 
was in violation of the statute, but notice that as giving additional strength to 
at least one of the paragraphs of the complaint.” — The Daily Register, New 
York, Oct. 12, 1882. 


Humorous Phases of the Law.! — This is one of the entertaining books 
which are now-a-days doing so much towards supplying to scattered men the 
want of easy conversation, after business hours, upon matters of permanent 
interest. It has the first requisite of a book for recreation, for it is readable ; 
the second, for it is witty; and the third, for it is in fact read. The humor and 
genial flow of the first essay, on “The Conduct of Courts,” reminds us of 
Dickens. For instance: ‘After the jury have been thoroughly kneaded in this 
way, the judge flattens them out with his rolling-pin of law, and stamps them 
with almost any tin pattern he pleases, in the shape of a charge” (p.9). That 
the author is awake to the facts beneath the law is indicated by passages such as 
the following in the new essay on Newspaper Law: “In theory, the newspapers 
are responsible in damage for their publications when they exceed the limits of 
reasonable free speech ; but in practice, through the favor of the jury, which 
they are so accustomed to decry and abuse, their privilege frequently degenerates 
into unrestrained license.” Some of the cases related are very amusing. ‘ Mr. 
Bennett published in the Herald: ‘ Six East Thirty-fourth Street. — Boarding. 
— Applicants, before locating here, inform yourselves as to table, attention, and 
characteristics of the proprietors.’ Held, not libellous. Wallace v. Bennett, 
1 Abb. N. C. 478.” 


NOTES OF EXCHANGES. 


The Solicitors’ Journal and Reporter, London, July 1, 1882. 
Damages. — Compensatioy.— Private Land.—Lands Injuriously af- 
fected by the Construction of Authorized Works. 


Landlord and Tenant. — Lease.— Indemnities of a Mesne Landlord. 


July 8, 1882. 

Corporation. — Limited Company. — Bankrupt Contributory. — Set-off 
against Calls or Shares, considers In re Duckworth, 15 W. R. 858, L. R. 
2 Ch. 578, and Ex parte Strange, L. R. 5 Ch. 92, which held inapplicable to 
the case of a bankrupt contributory the rule, that in winding up a company a 
contributory who is also a creditor is not entitled to set-off. 


1 Humorous Phases of the Law. By San Francisco, Cal. : Sumner Whitney & Co. 
Irving Browne, Editor of The Albany Law 1882. 
Journal. New edition, revised and enlarged. 
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Ibid., July 22, 1882. 

Check. — Bills and Notes.— Payment of Debt by Check for Less 
Amount. — The Journal thinks the state of the law reduced to an absurdity by 
the recent ease of Goddard v. O’Brien, L. R. 19 Q. B. D. 37, the doctrine of 
which is that a debt may be paid by a check for a less amount ; and, while ad- 
mitting the theoretical force of the reason that the substitution of a negotiable 
security affords legal consideration, nevertheless finds this reason far from satis- 
factory. 


Ibid., July 29, 1882. 
Trustee. — Liability of Trustee for Failure of Stockholder, considers 
In re Speight, Weekly Reporter, July 22, p. 785. 


Ibid., Aug. 5, 1882. 

Damages. —Injurious Affection of Land by Obstruction of Access 
deals with the Caledonian Ry. Co. v. Walker’s Trustees, 30 W. R. 569, L. R, 
7 App. Cas. 259, in its relation to prior decisions. 


Ibid., Aug. 12, 1882. 
Landlord and Tenant. — The Definition of a Lodger. 


The American Law Register, Philadelphia, Pa., August, 1882. 

Evidence. — Expert Testimony.— Dr. R. U. Piper, of Chicago, concludes 
his paper on * Scientific Testimony in the Examination of Written Documents, 
illustrated by the Whittaker Case.” 


Will. — Testamentary Disposal of Testator’s Body. — Note by Marshall 
D. Ewell, of Chicago, to the recent English case of Williams v. Williams, which 
holds that a man cannot dispose of his body by will; but that the executors are 
under a duty to bury the corpse, to which end they are entitled to the possession 
of it until burial. 


Debtor and Creditor. — Payment.— Not presumed from Acceptance 
by Creditor of Note of Third Person. — Note, by Henry Wade Rogers, to 
the Pennsylvania case of Hunter v. Moul, cites many authorities, the majority of 
which accord with the principal case. 


Negligence. — Explosion of Boiler.— Raises Presumption of Negli- 
gence. — Note by A. Donat, of San Francisco, citing many cases, and discussing 
the ground of liability for explosions ; and the question, what special relations, 
if any, must subsist between the injured person and the defendant in order that 
the former may recover damages of the latter. 


Sale. — Stoppage in Transit. — Right of, not defeated by Levy of At- 
tachment by Vendee’s Creditors. Note by J. O. Pierce, of Memphis, 
Tenn. 


Corporation. — Municipal Corporation Liable to abutting owner for di- 
rect injuries resulting from the grading of a street (as the casting of earth on 
his lot and destruction of his building thereby), but not for consequential injuries. 
Broadwell v. City of Kansas. Supreme Court of Missouri. 


| 


NOTES OF CASES, 


NOTES OF CASES. 


STATE COURTS. 


MICHIGAN. 


Damages. — Measure of. — Damages for breach of contract cannot be measured by 
the loss of expected profits where the latter are uncertain and speculative, and depend 
on so many contingencies that their loss cannot be traced to the breach with reasonable 
certainty. But profits are the best possible measure of damages where their loss is in- 
disputable and the amount can be estimated with almost absolute certainty. As in the 
cases of advances on the contract-price of wheat or other articles which have ready sale 
at a current market-price, or where the breach of contract results in the failure of another 
contract which would have produced fixed and definite profits. 

One who seeks to recover for a breach of a contract, the profits of which would be 
wholly uncertain, must point out elements of damage more certain and more directly 
traceable to the injury than prospective profits can be. 

The owner of a saw-mill contracted for “‘ wrought feed friction works,” to be placed 
in the mill early in March, and notified the other party that for every day’s delay in put- 
ting them in he would suffer $150 damages. The works were not put in until July, 
though frequently promised ; but the mill was furnished with other works, which enabled 
it to be operated, except for 16$ working days, during which it was idle. eld, that 
the loss of profits from the inability to manufacture lumber for the time was too uncer- 
tain to permit a measure of damages for a breach of contract. Nor could the rental 
value be made a measure of damages, especially if it did not appear that the owner 
would have leased, or that anybody would have rented, the mill. Allis v. McLean. 
Supreme Court. Decided June 14, 1882.— Ohio Law Journal, Columbus, Ohio, July 
20, 1882. 


MISSOURI. 


Partition Sale.— Purchaser's Right to Rents.—Tenant’s Occupancy, 
how far Notice.—1. A purchaser at a sale under a decree in partition is entitled to 
possession of the land from the day of sale; or if it be subject to a valid lease, or a 
lease which he might but does not choose to avoid, he will be entitled to the rents 
from that day; and if the owners have collected them in advance, and that was not 
known to him when he bought, he will be entitled to a rebate upon his bid to an equal 
amount. 

2. Actual occupation by a tenant imparts notice of the tenancy and the term, but 
not of the fact that rent has been paid in advance. Winfreyv. Work. Supreme Court. 
To appear in 75 Mo. 


Contract to cut and remove Timber. — The Word “Timber.” — Plaintiff's 
assignor contracted for the right to enter upon defendant’s land and “ cut all the white-oak, 
burr-oak, Spanish-oak, elm, and walnut that is upon said land, and remove said timber 
within twelve months. . . . All of said timber not removed from said land within twelve 
months, whether cut or standing, is to be the property of” the defendant. The contract 
did not say for what purpose the timber was to be cut. Held, that the term “ timber,” 
as used in the last clause of the contract, meant trees standing, or felled and lying 
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in their natural state, upon the land, and did not include railroad ties made out of the 
trees; and that plaintitis were entitled to a reasonable time after the expiration of the 


twelve months to remove these. J/ubbard y. Burton. Supreme Court. To appear in 
75 Mo. 


Negligence. — Railroad. — Evidence. — Pleading. — The omission to dis. 
charge any duty imposed by law upon common carriers in the management of their 
vehicles, in transporting persons and property, is negligence. The fact, therefore, that a 
railroad company’s train-men failed to ring the bell or sound the whistle as the train 
approached the crossing of a public road, in compliance with the statute, may be given 
in evidence in a common-law action against the company for negligently killing plain- 
tif’s steer at the crossing, without being specially pleaded. If the action were on the 


statute, it would be otherwise. Goodwin v. The Chicago, Rock Island, §* Pacific R. R. 
Co. Supreme Court. To appear in 75 Mo. 


Parent and Child. — Contract for Infant’s Services. — Measure of Dam- 
ages. — Evidence.—1. If a minor son hire himself out without the knowledge of 
his father, the father may either adopt the contract and claim whatever is due under it, 
or he may repudiate it and claim the value of his son’s services. In the latter event, if 
it appears that the employer has permitted the son to use a part of his time for his own 
purposes, the measure of recovery will be the value of his entire time, less the value of 
the privilege so accorded to him. , 

2. If a father hire out his minor son for an indefinite period, the employer may dis- 
charge the son at any time without notice to the father. 

3. In an action by a father to recover wages due his minor son, statements made 
by the son are not admissible as evidence against the father. Sherlock v. Kimmell. 
Supreme Court. To appear in 75 Mo. 


Vendor and Purchaser. — Vendor's Lien waived by taking Indepen- 
dent Security. — Where the vendor of land conveys the title and takes as security 
for the purchase-money the obligations of a third party, in the absence of any agreement 
to the contrary, he will be deemed to have waived his vendor’s lien, and it does not 
matter that the securities so taken are worthless. Boyer v. Austin. Supreme Court. 
To appear in 75 Mo. 


Mortgagee in Possession. — Trustee for Benefit of Creditors. — Liability 
for Rents taken by Mortgagor.—1. If a mortgagee enter into possession, and 
then permits the mortgagor to take the profits or to use the mortgage to keep off other 
creditors, he will be required to account, at the suit of the latter, for the rents and profits 
for the time he is in possession. In the absence of fraud or neglect of duty he will be 
required to account for only such as are actually received. 

If a trustee, for the benefit of creditors, permits the debtor to take the rents and 
profits of the trust land, he will be held personally liable for their value, less taxes and 


the cost of repairs and necessary improvements, but without rests. Ely v. Turpin. 
Supreme Court. To appear in 75 Mo. 


